
CONDOMINIUM OFFERING PLAN 
 

 
25-12/16 37th Avenue 
QUEENS COUNTY 

LONG ISLAND CITY, NY 11101  
 

41 Residential Units ................................................................................. $34,535,000.00 
29 Storage Licenses...................................................................................... $435,000.00 
62 Automated Parking Spaces ................................................................... $4,030,000.00 
TOTAL AMOUNT OF OFFERING ........................................................... $39,000,000.00 
 

RESERVE OF $20,000.00 PER YEAR HAS BEEN BUDGETED FOR IN THIS PLAN. 
 

Sponsor 
25-16 37 Ave Owners LLC 

38 West 32nd Street, Suite 1600 
New York, NY 10001 

 
THE DATE OF ACCEPTANCE FOR FILING THIS OFFERING PLAN IS  
THIS PLAN MAY NOT BE USED AFTER _______________ UNLESS EXTENDED BY 
AMENDMENT 
 
SEE PAGE (ii) FOR SPECIAL RISKS TO PURCHASERS. 
 
THIS OFFERING PLAN IS THE ENTIRE OFFER TO SELL THESE CONDOMINIUM 
UNITS. NEW YORK LAW REQUIRES THE SPONSOR TO DISCLOSE ALL 
MATERIAL INFORMATION CONCERNING THE CONDOMINIUM UNITS IN THIS 
PLAN AND TO FILE THIS PLAN WITH THE NEW YORK STATE OFFICE OF THE 
ATTORNEY GENERAL PRIOR TO SELLING OR OFFERING TO SELL ANY 
CONDOMINIUM UNIT.  FILING WITH THE OFFICE OF THE ATTORNEY GENERAL 
DOES NOT MEAN THAT THE DEPARTMENT OF LAW OR ANY OTHER 
GOVERNMENT AGENCY HAS APPROVED THIS OFFERING. 
 
BECAUSE SPONSOR IS RETAINING THE UNCONDITIONAL RIGHT TO RENT 
RATHER THAN SELL UNITS AFTER PLAN CONSUMATION, THIS PLAN MAY NOT 
RESULT IN THE CREATION OF A CONDOMINIUM IN WHICH A MAJORITY OF THE 
UNITS ARE OWNED BY OWNER-OCCUPANTS OR INVESTORS UNRELATED TO 
THE SPONSOR.  PURCHASERS FOR THEIR OWN OCCUPANCY MAY NEVER 
GAIN CONTROL OF THE BOARD OF MANAGERS UNDER THE TERMS OF THIS 
PLAN.  (SEE SPECIAL RISKS SECTION OF THE PLAN.) 

The Smyth 

Condominium 
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SPECIAL RISKS 
 

1. Sponsor may not rent units prior to consummation of the offering plan. However, because 

Sponsor is retaining the unconditional right to rent rather than sell units after consummation of 

the Plan, and is not limiting the conditions under which it will rent rather than sell the units and 

there is no commitment to sell more units than the 15% necessary to declare the plan effective, 

this plan may not result in the creation of a Condominium in which a majority of the units are 

owned by owner-occupants or investors unrelated to the Sponsor.  Purchasers for their own 

occupancy may never gain control of the Board of Managers under the terms of this plan.  

Sponsor has obtained construction financing as is set forth in the Plan. While there is no 

prohibition on renting Units imposed by Sponsor’s lender, Sponsor is obligated to sell Units in 

order to pay off its loan. Sponsor’s Lender has agreed to release the lien of each Unit upon 

payment of a release price of the entire net proceeds resulting from the sale of each Unit with a 

minimum release price per Unit of 125% of allocated cost per square foot, less closing costs. See 

Section XVI “Control by Sponsor” and Section I “Introduction”.  

 

2. The By-laws of the Condominium do not contain a provision that after the initial Sponsor 

control period a majority of the Board of Managers must be owner-occupants or members of 

owner-occupants’ household who are unrelated to the Sponsor or its principals.  See Section 

XVII “Board of Managers”. Owner-occupants and non-resident owners, including Sponsor, may 

have inherent conflicts on how the Condominium should be managed because of their different 

reasons for purchasing (i.e., purchase as a home as opposed to as an investment).  See Section I 

“Introduction”. 

 

3. Sponsor has an absolute duty to construct the Premises in accordance with all applicable 

codes, filed plans and specifications. See Section XV “Rights and Obligations of Sponsor” 

 

4. The first year of condominium operation is estimated to be January 1, 2019 through 

December 31, 2019.  As in any newly constructed project, given the vagaries of the construction 

process, it is difficult to predict, with precision, the date Sponsor will first be able to close title to 

the Units.  Accordingly, the First Closing may occur sooner or later than the projected first year 

of Condominium operation and closings to certain Units may occur substantially before or after 

closings for other Units. The first unit closing must take place within 12 months of January 1, 

2019 or Purchasers will be offered a right of rescission and will be entitled to a refund of their 

down payment. However, if the first closing occurs on or before December 31, 2019, the closing 

of subsequent units may be substantially delayed beyond such date (if a temporary certificate of 

occupancy has not been issued for such units or for the floor on which such units are located) 

then, in such case, provided that the sponsor is diligently pursuing completion of construction 

and issuance of a certificate occupancy and is otherwise in compliance with its obligations under 

the plan, a Purchaser will not be entitled to a right of rescission or to make claims against the 

Sponsor for damages or losses as a result of such delays and will not be excused from paying the 

full purchase price for the Unit. In the event, however, Sponsor cannot convey title to the Unit on 

or before eighteen (18) months from the date of the Purchase Agreement, Purchaser shall be 

offered a right of rescission by written notice which shall give to the Purchaser a 15-calendar day 

period from receipt of such notice during which Purchaser may rescind the Purchase Agreement. 

See Section XV, “Rights and Obligations of Sponsor”. PROSPECTIVE PURCHASERS 
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SHOULD THEREFORE CAREFULLY CONSIDER THE POSSIBILITY OF SUCH DELAYS 

IN THEIR DETERMINATION AS TO WHETHER TO PURCHASE A UNIT. 

 

5. The Sponsor will submit an application for a 421-a tax exemption. Sponsor will use its 

best efforts to obtain a 421-a tax exemption. There is no guarantee the application will be granted 

by the New York City Department of Housing Preservation and Development (“HPD”). Sponsor 

makes no representation or guarantee that the building will qualify or be approved for any 

exemption or abatement. If, for any reason, Sponsor’s application is not approved, the Units will 

be subject to full taxation and will receive no tax abatement benefits and will be required to pay 

the full amount of real estate taxes assessed against the unit.  The fact that tax abatement benefits 

are ultimately not received shall not be a basis for a Purchaser to rescind a Purchase Agreement 

or otherwise fail to close title to a Unit. Sponsor has not received the Preliminary Certificate of 

Eligibility and as of the submission of this Plan, cannot predict when it will be approved. 

Included in Part II of the Plan is a copy of the Receipt of Application received by Sponsor. See 

Section IV, Schedule A, “Offering Prices and Related Information” and Section XIX, “Real 

Estate Taxes”. 

 

6. The real estate tax estimates for each Unit were calculated on the assumption that the real 

estate taxes payable with respect to each Unit for the first year of Condominium operation will 

be allocated in proportion to each Unit’s percentage interest in the residential units as set forth in 

Schedule A.  Upon determination of individual tax lots and individual Residential Unit 

assessments, the New York City tax authorities may allocate taxes between the Residential Units 

in proportion to each Residential Unit’s purchase price or imputed market value and, if so, 

Residential Units having the same or similar percentage interest may pay different real estate 

taxes and taxes may differ from those set forth on Schedule A. SPONSOR MAKES NO 

REPRESENTATION THAT THE ASSESSED VALUE OF THE PROPERTY, THE 

ESTIMATED ALLOCATIONS OR THE TAX RATE WILL NOT BE CHANGED. 

PURCHASERS ARE ADVISED THAT THE NEW YORK CITY TAXING AUTHORITIES 

HAVE IMPLEMENTED SIGNIFICANT INCREASES IN THE TENTATIVE ASSESSED 

VALUATIONS FOR NEW CONSTRUCTION CONDOMINIUMS WHICH DO NOT 

APPEAR CONSISTENT WITH THEIR VALUATIONS IN PRIOR YEARS.  SPONSOR 

MAKES NO REPRESENTATIONS REGARDING THE METHODOLOGY WHICH THE 

TAXING AUTHORITIES WILL USE IN FUTURE TAX YEARS.  See Section IV, Schedule A, 

“Offering Prices and Related Information” and Section XIX, “Real Estate Taxes”. 

 

7. Residential Unit plans depicting layouts of Residential Units appear in Part II of the Plan. 

Purchasers should note that the square footage of each Unit, as reflected in Schedule A and 

Schedule B and the Floor Plans set forth in Part II of the Plan, is approximate within reasonable 

tolerances and may change due to field conditions and construction variances and tolerances and 

may significantly exceed the actual usable floor area within each unit. See Section IV, “Offering 

Prices and Related Information” and See Part II, “Floor Plans”.  

 

8. Roof decks, balconies and terraces appurtenant to certain Units, as described in Schedule 

A and the Floor Plans set forth in Part II of the Plan, will be Limited Common Elements 

available for the exclusive use of the Unit Owners of such Units.  A Unit Owner who has a roof 

deck and/or terrace appurtenant to his Unit shall have the exclusive use of same, subject to the 
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right of the Condominium Board to regulate its use, and shall be responsible for all normal 

maintenance, repairs and replacements thereto.  Unit Owners are expressly prohibited from 

installing paving stones or other materials over the existing surfaces of the roof deck and/or 

terraces without the prior written consent of the Condominium Board.  Such installation must be 

in accordance with Law and is subject to the provisions of the Declaration and By-Laws 

regarding alterations. However, the costs and expenses of any structural repairs or replacements 

caused by the need for such structural repairs to any terrace or roof deck (unless due to damage 

caused by its Unit Owner), shall be charged to all Unit Owners as a Common Expense.  See 

Section IV, “Offering Prices and Related Information” and See Part II, “Floor Plans”.  

 

9. A reserve fund is provided for in the Budget.  The reserve fund may not be funded in the 

first year of condominium operations. This fund is for the repair, replacement or other capital 

items that may have to be obtained by the Condominium without the necessity of resorting to a 

special assessment to unit owners. If this amount is insufficient for the repair or replacement of 

items required, common charges may be increased or a special assessment imposed. See Section 

V, Schedule B and Section XXI, “Reserve Fund”. 

 

10. Purchasers should note that in the current real estate market, banks and other lenders 

are imposing various restrictions on purchase financing. Such restrictions include requiring that 

a certain percentage of apartments in a building or group of building be sold before a lender 

will consider making a loan. Thus, it may be possible for a purchaser to experience difficulty 

obtaining a loan in a building or group of buildings where the sponsor or holder of unsold 

shares has not sold a substantial percentage of the apartments in the building or group of 

buildings, which in some cases may be as high as 70%. Moreover, some lenders will not provide 

financing in a building or group of buildings where an investor other than the original sponsor 

has an ownership interest of 10% or more. It also may be difficult for a purchaser to resell an 

apartment if prospective buyers are unable to obtain a loan due to the same minimum sales and 

investor ownership restrictions.  See Section XI, "Procedure to Purchase" and Schedule A. 

 

11. All funds received by the Sponsor for upgrades or extras must initially be placed in the 

escrow account.  Such funds may be released from the escrow account by the escrow agent as 

long as the Sponsor uses the funds for such upgrades or extras.  As a result, in the event the 

purchaser is entitled to rescission, the purchaser will not receive a refund of any funds actually 

expended for upgrades or extras unless the Plan is abandoned by Sponsor.  See Section XIII 

entitled "Terms of Sale". 

 

The cost of extras and special work must be paid for in advance by placing the money in 

the escrow account. It is a special risk to purchasers who rescind their purchase agreements they 

will not receive back the expended money paid for such work. If purchasers have not paid for the 

extras in advance, in the event of rescission the actual expended cost of such work will deducted 

from any amounts returned to the purchasers. 

 

12. At closing, the purchaser must pay the Sponsor’s attorney fee in the amount of $2,000.00 

to reimburse Sponsor for a portion of its legal fees incurred in connection with the closing of title 

of the Purchaser’s unit.  If Purchaser obtains financing and the lender is unwilling to close at the 

office of Sponsor’s Counsel (or such other place as Sponsor may designate in its closing notice,) 
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the closing may be held elsewhere in New York City provided that an additional travel fee is 

paid to Sponsor’s counsel equal to (1) $500 anywhere in Nassau, Suffolk, Queens, Brooklyn, 

Bronx and Manhattan or (2) $500 if the closing is held in any other County.  In addition: (a) if 

the closing is adjourned through no fault of the Sponsor, the Purchaser will be required to pay to 

Sponsor’s Counsel an additional fee of $250 for each adjournment to defray the cost of 

scheduling, preparing for, and coordinating the new closing; (b) if Sponsor, in its sole discretion, 

consents to a Purchaser’s request for an assignment of the Purchase Agreement, or for the 

addition, deletion, or substitution of names on the Purchase Agreement, Purchaser shall pay 

Sponsor’s Counsel a fee of $1000, payable in advance, for preparation of an assignment 

agreement;  Purchaser may be required to pay more than one fee with respect to a single unit 

pursuant to the preceding provisions of the paragraph. See Section XI, “Closing Costs and 

Adjustments”. 

 

13. Purchaser must pay the New York State transfer tax in the amount of $4.00 per $1,000 of 

the purchase price and the New York City transfer tax in the amount of 1.0% if the price is less 

than $500,000.00 and 1.425% of the purchase price if the price is greater than $500,000.00, and 

any title company fees, RPT filing fees, and/or ACRIS fees, associated with the preparation 

and/or recording of the transfer tax documents. In computing the total consideration for purposes 

of determining the transfer taxes due, the transfer taxes (NYC and NYS) that would be due on 

the actual purchase price must be added to the purchase price and this “grossed up” amount is 

deemed the consideration. Sponsor has transferred the obligation to pay transfer taxes onto 

purchasers. See Section XIV, “Closing Costs and Adjustments”. 

 

14. If the purchase price of a Unit is $1,000,000.00 or more, the Purchaser shall also be 

obligated to pay the New York State Additional Tax pursuant to Article 31 of the Tax Law, 

commonly referred to as the “Mansion Tax,” currently one (1%) percent of the purchase price, 

which by law is the primary obligation of the Purchaser.  See Section XIV, “Closing Costs and 

Adjustments”. 

 

15. If Purchaser obtains a mortgage loan for the purchase of the Unit (the “Purchase Money 

Mortgage”), the Purchaser will pay to Sponsor a sum equal to the partial mortgage tax credit to 

which Purchaser may be entitled pursuant to Section 339-ee(2) of the Condominium Act, which 

sum will be paid as a reimbursement for the mortgage recording tax previously paid by Sponsor 

in connection with any existing mortgage(s).  Alternatively, Sponsor may require, in its sole 

discretion, that a Purchaser who is financing the purchase of said Unit with a Purchase Money 

Mortgage, shall, if such lender agrees, cause the lender making such loan to accept from the 

Sponsor an assignment of a portion of any mortgage securing the Property in an amount up to the 

Purchase Money Mortgage as determined by Sponsor.  Upon such assignment, that portion of the 

Purchase Money Mortgage assigned by Sponsor, will be exempt from mortgage recording tax 

under Section 255 of the Real Property Tax Law.  Sponsor shall be solely entitled to the benefits 

of such exemption and accordingly, Purchaser must pay to Sponsor an amount equal to the 

mortgage recording tax which would have otherwise been due in connection with the recording 

of the Purchase Money Mortgage. See Section XIV, "Closing Costs and Adjustments". 

 

16. No bond or other security has been furnished to secure the performance of Sponsor's 

obligations.  The ability of the Sponsor to perform its obligations under the Plan will partly 
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depend on its financial condition at the time it is called upon to perform.  No representations can 

be made that Sponsor will be financially able to perform any or all such obligations however, 

Sponsor is currently able to perform its obligations. See Section XV, "Rights and Obligations of 

the Sponsor". 

 

17. Sponsor may control the Condominium Board until the earlier of (a) five years from the 

First Closing or (b) the closing of 75% of the Units to Purchasers under this Plan. Until Sponsor 

relinquishes control, the Sponsor has the right to appoint a majority of the Members of the Board 

and therefore control such Board unless the Sponsor voluntarily relinquishes such right prior to 

the expiration of such period. After the Sponsor Control Period, Sponsor may continue to control 

the Condominium Board if it has sufficient votes to elect a majority of the member of the Board.  

During the period that Sponsor controls the Condominium Board, Sponsor will have control of 

maintenance, facilities and services to be provided to Unit Owners and will determine the 

Common Charges to be paid by all Unit Owners. Notwithstanding, during the Sponsor Control 

Period, all services and repairs provided to the Condominium will be kept consistent with the 

disclosures in Schedule B or for repair or replacement necessary for the preservation or safety of 

the Building or for the safety of occupants of the Building or required to avoid the suspension of 

any necessary service to the Building.  See Section XVII, “Board of Managers”.   

 

Until Sponsor and Sponsor-designees convey title to all Units but in no event later than 

five years after the First Unit Closing, Sponsor has the right to veto any action of the Board of 

Managers to (i) make any addition, alteration, improvement at to or change in or to Common 

Elements, any Unit or the Buildings, (ii) assess any Common Charges for the creation of, 

addition to or replacement of all or part of a reserve, contingency or surplus fund, (iii) hire or 

replace any employee, (iv) enter into, modify or terminate prior to the end of the term any 

management, service or maintenance contract, (v) borrow money on behalf of the Condominium, 

or (vi) amend the By-laws; provided however, that Sponsor may not veto any expenses described 

in Schedule “B” and provided further, that Sponsor may not veto any action described in items 

(i) through (vi) above if such action is necessary to enable the Board of Managers to comply with 

laws, rules or regulations of any governmental authority having jurisdiction over the 

Condominium, to remedy any notice of violation, or to remedy any work order by an insurer. 

(See the Section XVI entitled “Control by Sponsor”).  

 

18. The cellar area, storage rooms, balconies or terraces and recreation areas are not to be 

used for habitable space as defined by the NYS Building Code.  Additionally, use of storage 

rooms as sleeping quarters may result in an Environmental Control Board (ECB) violation issued 

by the NYC Department of Buildings, which would be the responsibility of the unit owner to 

cure.  Further, cellar space has less light and air than ordinary living space and is more 

susceptible to dampness. See Part II, “Floor Plans”. 

 

19. Sponsor may abandon the plan at any time before the plan is declared effective.  The 

Sponsor is under no obligation to declare the Plan effective until 80% of the Units are in contract 

and therefore, prospective Purchasers who enter into a Purchase Agreement may ultimately have 

the Purchase Agreement cancelled by Sponsor in the event that Sponsor abandons the Plan.  In 

the event that Sponsor abandons the Plan and cancels Purchase Agreements, all Purchasers will 

receive a refund of the down payment and any funds deposited for special work or upgrades 
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within five (5) days of the filing of an amendment by Sponsor abandoning the Plan. See Part I, 

Section XII “Effective Date”. If purchase agreements for 80% of the units (33 units) have not 

been executed within eighteen (18) months of the filing of the offering plan the Sponsor may 

abandon this plan so long as title to any Condominium Unit has not been conveyed and the 

Declaration has not been filed at such time. See Section XII, “Effective Date”. 

 

20. The insurance policy to be procured by Sponsor for the Condominium does not include 

fidelity bond, boiler and machinery coverage, officers and directors liability, rent insurance or 

excess liability. However, such insurance may be purchased for an additional premium.  The 

policy also does not include fire and casualty losses to unit contents, replacements, additions, 

fixtures and improvements, and liability coverage for occurrences within the unit or, where 

applicable, on limited common elements.  Purchasers should note that it is desirable to obtain 

additional insurance at their own cost to cover such risks. See Section V, “Projected Budget”. 

 

21. The Board of Managers of the Condominium does not have a right to approve or 

disapprove prospective Purchasers.  As a result, (a) there would be no limit on the number of 

owners who may purchase for investment rather than personal occupancy and (b) there may be a 

substantial percentage of owners who are non-residents. See the section entitled By-laws in Part 

II of the Plan. 

 

22. Purchasers are advised that a cable television system and hi-speed internet service 

provided by independent third parties will be available for the use of the Unit Owners. The 

charges for primary connections and subsequent monthly fees related to the service will be 

determined by, and payable directly to the cable or internet company by individual Unit Owners. 

Additional cable services (e.g., Home Box Office or Showtime) may also be available from the 

cable company for an additional charge on the same basis. Inasmuch as the wiring of the 

Building may be delayed until certain percentage of the Residential Units are occupied, Sponsor 

makes no representation that cable television service or hi-speed internet will be available to any 

Unit Owner upon its initial occupancy of a Unit. See Section II of the Plan entitled “Description 

of Property and Improvements”). 

 

23. All deposits, down payments, or advances made by Purchasers prior to closing of each 

individual transaction, whether received before or after the date of consummation of the plan, 

must be placed within five business days after the agreement is signed by all necessary parties, in 

an escrow account in the Eial Girtz PC Condominium IOLA Account, maintained at Signature 

Bank, 485 Madison Avenue, New York, NY, which account is covered by Federal Bank Deposit 

Insurance up to $250,000.00 per deposit. See Section XI of the Plan entitled “Procedure to 

Purchase”. 

 

24. Prior to Closing of Title, a Purchaser is prohibited from listing the Unit for sale or rental 

either through a real estate broker or from advertising, or otherwise offering, promoting or 

publicizing the availability of the Unit for sale or rental, without Sponsor’s prior written consent.  

Sponsor may withhold consent for any reason or for no reason.  Purchaser’s violation of this 

provision will be deemed a breach under the terms of the Purchase Agreement and as a 

consequence, will entitle the Sponsor to cancel the Purchase Agreement and retain the down 

payment as liquidated damages. See Section XI, “Procedures to Purchase”.  



 
 vii 

 

25. If a Purchaser defaults under the Purchase Agreement, Sponsor shall notify Purchaser in 

writing of such default and advise Purchaser that he or she has thirty (30) days from the mailing 

date of such notice within which to cure such default.  TIME IS OF THE ESSENCE FOR 

PURCHASER TO CURE ANY DEFAULT UNDER THE PURCHASE AGREEMENT 

WITHIN THE APPLICABLE PERIOD.  “Time is of the essence”, means that if Purchaser fails 

to make such payment when required under the Purchase Agreement, or fails to perform any of 

Purchaser’s other obligations under the Purchase Agreement within said thirty (30) days, then 

Sponsor may cancel the Purchase Agreement by giving notice to Purchaser of Sponsor’s 

cancellation of the Purchase Agreement. In the event of such a cancellation, the Sponsor may 

retain as liquidated damages all payments, including the Down Payment plus accrued interest, if 

any, made under the Purchase Agreement. See Section XI, “Procedures to Purchase”. 

 

26. At closing the Sponsor and purchaser shall agree on a punch list containing unfinished 

items which Sponsor is required to complete pursuant to the offering plan. The list is to be signed 

by both parties, and will contain a provision in which the Sponsor agrees to complete said item 

within a reasonable time, not to exceed ninety (90) days, unless such delay is due to such factors 

as are out of the control of the Sponsor, if which case the Sponsor will complete such items as 

soon as possible thereafter. No escrow will be established for unfinished items.  See Section XI, 

“Procedures to Purchase”. 

 

27. The risk of loss from fire or other casualty remains with the Sponsor unless and until a 

purchaser takes actual possession of a Unit pursuant to an interim lease (or written agreement 

with the Sponsor) or legal title to the unit has been conveyed to the purchaser.  A person who 

takes possession prior to closing assumes the risk of losses not covered by insurance. Therefore, 

a purchaser taking possession of a Unit prior to closing should obtain insurance to cover personal 

property in the Unit.  See Section XI, “Procedure to Purchase”. 

 

28. In the event that the Sponsor consents to an extension of a closing date, all adjustments as 

set forth in the section of the Plan entitled “Closing Costs and Adjustments” shall be made as of 

midnight of the date preceding the date originally set for closing (regardless as to when the 

closing actually happens) and further, Purchaser shall pay to Sponsor, the sum of .03% of the 

Purchase Price for that Unit for every day starting from the originally scheduled closing date 

through, and including, the day before the actual closing date (10.95% Annual Percentage Rate).  

This payment is intended to reimburse the Sponsor for carrying charges incurred during the 

extension period.  If Sponsor adjourns the closing due to fault of the Purchaser, this provision 

shall apply to the adjourned closing date to be determined by Sponsor.  

 

29. The obligations of a purchaser under a Purchase Agreement are not conditioned on 

obtaining financing. Any prospective purchaser who executes a Purchase Agreement and does 

not obtain financing may lose his or her deposit if he or she is unable to otherwise raise the 

monies for the balance of the purchase price. Prospective purchasers who require financing are 

advised to consult with a lending institution before execution of a Purchase Agreement. No 

representation is made by the sponsor as to the availability or cost of such financing.  
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30. Purchasers are advised that in New York City, newly constructed and newly renovated 

buildings are sometimes offered as condominium projects without a final certificate of 

occupancy (“FCO”) covering the entire building but with only a temporary certificate of 

occupancy (“TCO”), and sometimes with several successive temporary certificates of 

occupancy. Certificates of occupancy are generally governed by Section 301 of the New York 

Multiple Dwelling Law and local building codes and rules. Both TCOs and FCOs are issued by 

the New York City Department of Buildings (“DOB”). A TCO is intended to indicate that the 

property conforms substantially to the DOB approved plans and specifications, and to the 

requirements of all applicable laws, rules, and regulations for the uses and occupancies 

specified in the TCO. No change of use or occupancy shall me made unless a new certificate of 

occupancy is issued. All TCOs have an expiration date. A TCO typically expires 90 days after the 

date of issuance. When a TCO expires and is not renewed, it may be difficult or impossible to 

buy insurance, refinance, or sell units. In New York City, it is common for sponsors to commence 

unit closings when some or all units are covered by a TCO rather than a FCO. Sponsor 

anticipates this scenario may occur. Sponsor and its principals will undertake the responsibility 

for extending each TCO received prior to expiration date thereof, and ultimately for obtaining a 

FCO covering the entire building within such two year period. NOTWITHSTANDING THE 

FOREGOING, SPONSOR AND ITS PRINCIPALS ARE OBLIGATED TO PROCURE THE 

FINAL CERTIFICATE OF OCCUPANCY FOR THE ENTIRE BUILDING, AND SHALL 

EXERCISE BEST EFFORTS TO OBTAIN THE FCO WITHIN SUCH TWO YEAR PERIOD 

WHILE KEEPING THE TCO CURRENT. Unit owners and the Board of Managers shall be 

obligated to cooperate with and refrain from obstructing sponsor in these undertakings. 

Purchasers may check the status of the TCO application on the website of the DOB at 

www.NYC.gov/dob. See Section XV, Rights and Obligations of Sponsor. 

 

31. Sponsor may transfer, but not use, the inchoate development rights to expand the 

building.  

 

32.  Sponsor is reserving the right to delay the collection of common charges until such time 

into the future. During any such period of delay, the sponsor will timely pay all expenses of the 

condominium, including but not limited to, insurance premiums and any reserve fund payments 

required by lenders.  Such expenses shall not include individual unit owner expenses such as real 

estate taxes, utility charges, etc. Upon commencement of collection of common charges, there 

will not be an assessment for any item in the approved budget for the condominium.  Regardless 

of the delay in collection of common charges, Sponsor shall remain obligated to update the 

budget for the condominium as required by the DOL governing regulations.  Prior to 

commencing the collection of common charges, sponsor will notify all unit owners by written 

notice of the expiration of the delay period.  Notice shall be given in writing at least 30 days 

prior to the commencement of collection of common charges. See Section XV, Rights and 

Obligations of Sponsor. 

 

33. Sponsor reserves the right to use the Commercial Units for any lawful purpose permitted 

under the Zoning Resolution of the City of New York and other applicable law except that the 

Commercial Unit may not be used for any obscene or noxious purpose such as an adult video 

establishment.  Except as set forth in the preceding sentence, neither the Board nor the Unit 

Owners will have any right to restrict or limit any lawful use of the Commercial Units.  No 

http://www.nyc.gov/dob
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representation or warranty is made as to who the owner or tenants of the Commercial Units may 

be at any time or as to the uses to which such Unit may be put at any time. The owners of the 

Commercial Units also have certain rights that are not afforded to the Residential Unit Owners 

such as the right to subdivide Units. Please refer to Section VII, “Commercial Unit”. 

 

34. The Sponsor has entered into a management agreement with Redmane Realty 

Management LLC for the management of the Condominium at a flat fee of $1,000.00 per month. 

Redmane Realty Management LLC is an affiliate of the Sponsor. The agreement is for a term of 

2 years. The responsibilities of the management company are set forth in Section XXIII herein. 

The rate charged by the management company is not more than the prevailing rate for 

comparable services. 

 

35. The Commercial Unit Owner and its Permitted Users, shall have the right, without the 

approval of the Condominium Board, Managing Agent, other Unit Owners, or representatives of 

holders of mortgages on Units to make alterations, additions, improvements, or repairs in or to 

the interior portions of the Commercial Unit, whether structural or non-structural, ordinary or 

extraordinary, and to subdivide and/or combine such Commercial Unit, provided that such 

alterations, additions, improvements or repairs are in compliance with Law and the terms of the 

Declaration and By-Laws. See Section XIII, “Commercial Unit”. 

 

36. The Declaration and Bylaws authorize the Board of Managers to allocate and apportion 

Common Charges to residential or non-residential units, or a combination thereof, based on 

special or exclusive use or availability, or exclusive control, of particular units or common areas 

by particular unit owners. Any dispute between the Commercial Unit Owner and the Board of 

Managers will be resolved by arbitration to be conducted in New York City by the American 

Arbitration Association. Unit Owners are waiving their right to seek redress in Court as a result 

of this provision and are advised that appeal rights are much more limited in arbitration 

proceedings then in Court. See Section XIII, “Commercial Unit”. 

 

37. Sponsor reserves the right to cause the Condominium Board not to bill Common Charges 

to any Unit Owner for so long as Sponsor pays the actual Condominium expenses, in lieu of 

Common Charges. In the event that Sponsor makes such election: i) Common Charges will not 

be assessed by the Board of Managers to any Unit Owners, ii) Sponsor shall disclose such 

information in the post-closing amendment to the Plan, and shall set forth the anticipated length 

of such delay period; iii) Sponsor shall provide at least thirty (30) days written notice of the 

expiration of the delay period and shall disclose such notice in an amendment to the Plan; (iv) 

during any such delay period, the Sponsor will timely pay all expenses of the Condominium, 

including but not limited to insurance premiums and any reserve fund payments required by 

lenders; (v) upon the commencement of the collection of Common Charges, there will not be an 

assessment for any item set forth in the approved budget for the Condominium; and (vi) the 

Sponsor shall remain obligated to update the budget for the Condominium. 

 

38. Article 36-B of the New York General Business Law ("Housing Merchant Implied 

Warranty Law") does not apply to this offering as the Building comprises more than 5 stories. 

Sponsor makes no other warranties, express or implied, in connection with this offering of the 

Units and all such warranties are excluded, except that Sponsor warrants the material and 
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workmanship of each Unit, limited common elements and common elements as provided in the 

limited warranty ("Limited Warranty") set forth in section XV entitled Rights and Obligations of 

Sponsor.  

 

39. Excluded from this offering is that portion of the unused floor area development rights 

that are now owned, subsequently acquired or that may become available under the New York 

City Zoning Resolution, which shall be retained by the Sponsor and which may be sold, 

transferred or hypothecated to any other entity for the sole purpose of being merged into a zoning 

lot pursuant to a zoning lot development agreement (“ZLDA”) or similar agreements. The 

Building cannot be expanded by the Sponsor or the Board. At the present time and under current 

zoning, there are no air rights that can be sold to adjoining properties.  In the event of a zoning 

change, the Sponsor will amend this plan to disclose the maximum amount of space or the 

maximum number of stories that may be added to adjoining properties from the sale of air rights 

from this property. In the event that Sponsor transfers air rights, the subject building cannot be 

expanded in the future, or, any future expansion will be limited as a result of Sponsor retaining 

or selling air rights.  The maximum space or stories that may be added to adjoining buildings as a 

result of Sponsor selling air rights must be disclosed by Sponsor in an amendment to this 

Offering Plan prior to the plan being declared effective.  Notwithstanding, additional space or 

stories may be added from the transfer of air rights from other properties to the adjoining 

properties and the Sponsor makes no representations with respect to the sale of air rights from 

other buildings. The expansion of adjoining buildings may affect light and air to the 

Condominium. See Section XXV, “Reservation of Air and Development Rights”. 

 

40. In the event that Sponsor delays the commencement of the collection of common charges, 

the funding of the reserve account will commence upon the collection of common charges and so 

the entire reserve fund will not be funded in the first year of condominium operations. See 

Section XXI, “Reserve Fund”. 

 

41. Pursuant to the Geographic Target Order (the “Order”) issued by the Director of the 

Financial Crimes Enforcement Network (“FinCEN”), title companies are now required to collect 

and report information regarding purchasers in transactions where: (1) the purchaser is a legal 

entity as defined in the Order; (2) the purchaser purchases residential real property located in the 

Boroughs of Brooklyn, Queens, Bronx, Manhattan and Staten Island; (3) the total purchase price 

is in excess of Three Million Dollars ($3,000,000.00) in the Borough of Manhattan or the total 

purchase price is in excess of One Million Five Hundred Thousand Dollars ($1,500,000.00) for 

the Boroughs of Brooklyn, Queens, Bronx or Staten Island; (4) such purchase is made without a 

bank loan or other similar form of external financing; and (5) the purchase is made, at least in 

part, using currency or a cashier’s check, a certified check, a traveler’s check, a personal check, a 

business check, or a money order in any form, or a funds transfer. This affects all residential real 

property closings meeting the above criteria and occurring on or after September 22, 2017 for so 

long as the Order remains in effect. A copy of the Order is available here:  

 

https://www.fincen.gov/sites/default/files/shared/Real%20Estate%20GTO%20Order%20-

%208.22.17%20Final%20for%20execution%20-%20Generic.pdf See Section XI “Procedure to 

Purchase”.  
 

https://www.fincen.gov/sites/default/files/shared/Real%20Estate%20GTO%20Order%20-%208.22.17%20Final%20for%20execution%20-%20Generic.pdf
https://www.fincen.gov/sites/default/files/shared/Real%20Estate%20GTO%20Order%20-%208.22.17%20Final%20for%20execution%20-%20Generic.pdf


The Smyth Condominium  

25-16 37th Avenue 

Long Island City, NY 11101 

 

PART I 

 

DEFINITIONS 

 

For convenience of presentation, general definitions of certain terms used in the Plan are set 

forth below, which definitions are subject in most cases to the more particular definitions of such 

terms set forth in the Declaration and/or the By-Laws: 

  

“Appurtenant Interest” refers to with respect to any unit, the undivided interest of the owner 

thereof, in and to: (i) the Common Elements; (ii) any other units owned or leased by the Board of 

Managers or its designee on behalf of the Unit Owners; (iii) any proceeds of the leases or sale of any 

Units; and (iv) any other asset of the Condominium. 

 

“Board of Managers” refers to the governing board of the Condominium that represents the 

Unit Owners and manages the Condominium pursuant to the provisions of the By-Laws and the 

offering plan. 

 

“Building” refers to the structures and improvements including above and below grade 

segments, known as 25-16 37th Avenue, Long Island City, NY 11101, in which the Units of the 

Condominium are located. 

 

“Building Department” shall mean the Department of Building of The City of New York or 

any successor agency.  

 

“Building Plans” shall mean the application filed with the Department of Buildings for the 

construction of the buildings and approved by the Building Department of the City of New York 

under New Building application number 420620901 and associated filings. 

 

“By-Laws” refers to the By-Laws governing the operations of the Condominium, the form of 

which is set forth in Part II of the Plan. 

 

“City Register’s Office” refers to the Queens County office of the Register of The City of 

New York. 

 

“Closing” refers to the time, place and procedure by which fee title to a Unit is conveyed to a 

Purchaser pursuant to a fully executed Purchase Agreement.  

 

“Closing Date” refers to the date on which Closing occurs.  

 

“Common Charges” or “Carrying Charges” refer to assessments payable by the Unit Owners 

to the Condominium Board for the purpose of meeting the cost of the Common Expenses.   
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“Common Elements” refers to the Land and all portions of the Building other than the Units, 

including but not limited to the foundation, footings, columns, girders, concrete floor slabs and 

ceilings, water coils, tempering valves, ducts, vents, passages, hallways, stairways, stairwells, 

entrances, mail boxes, meter room, sprinkler room, sprinklers, dryer exhaust ducts, steam lines 

supply and return for heating and air conditioning, circuits and circuit breakers, water lines, gas 

piping, roof, roof terrace, any equipment on the roof, general illumination and security fixtures, and 

any other equipment or facilities in the Building which serve or benefit or are necessary or 

convenient for the existence, maintenance or safety of the building and Unit Owners.  Also, included 

are the Limited Common Elements as more particularly described in this section and the Declaration. 

 

“Common Expenses” refers to the costs and expenses incurred or projected in connection 

with the Maintenance of and to the Common Elements and the Limited Common Elements or in 

connection with any services or facilities exclusively benefitting the Building and the Unit Owners, 

including but not limited to routine maintenance, water and sewer charges, and property taxes. 

 

“Common Interest” refers to the proportionate undivided interest, expressed as a numerical 

percentage, in the General Common Elements appertaining to each Unit determined in accordance 

with the Declaration.  

 

“Condominium” refers to as The Smyth Condominium.  

 

“Condominium Act” refers to the New York Condominium Act, as amended from time to 

time and presently found in the New York Real Property Law, Article 9-B. 

 

“Condominium Board” refers to the Board of Managers of the Condominium.   

 

“Condominium Documents” shall mean the Declaration, the By-Laws and the Rules and 

Regulations.  

 

“Declaration” refers to the instrument creating the Condominium, as the same may be 

amended from time to time, the form of which is set forth in Part II of the Plan.   

 

“Department of Law” refers to the New York State Department of Law. 

 

“Down Payment” refers to the money that a person desiring to purchase a Unit must deposit 

with Sponsor’s attorney at the time a Purchase Agreement is executed by said purchaser. 

 

“Effective Date” shall mean the date upon which sponsor has declared the plan effective 

pursuant to the provisions of the General Business Law.  

 

“Emergency” refers to any situation where the applicable Person, in its reasonable judgment, 

concludes that a particular action (including, without limitation, the expenditure of funds) is 

immediately necessary (i) to avoid material damage to all or any portion of the Building or Property, 

(ii) to protect any person from harm, or (iii) to avoid the unforeseen and unforeseeable suspension of 
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any necessary material service in or to the Building or the Property, the failure of which service 

would have a material and adverse effect on the Building or Property. 

 

“Facilities” shall mean all personal property and fixtures now or hereafter existing, in, on, or 

under the Land or the Building and either for the common use of the Units or the Unit Owners or 

necessary or convenient for the existence, maintenance, or safety of the Property. For purposes of 

illustrating the broad scope of such term and without intention to limit the generality of the foregoing 

in any respect, the term “Facilities” shall include all systems, equipment, apparatus, convectors, 

radiators, heaters, converters, heat exchangers, mechanisms, devices, machinery, induction units, fan 

coil units, motors, pumps, controls, tanks, tank assemblies, installations, condensers, compressors, 

fans, dampers, blowers, thermostats, coils, vents, sensors, shut off valves, other valves, gongs, 

panels, receptacles, outlets, relays, alarms, sprinkler heads, electric distribution facilities, wiring, 

wire ways, switches, switchboards, circuit breakers, transformers, fittings, siamese connections, 

hoses, plumbing fixtures, lighting fixtures, other fixtures, bulbs, signs, antenna, telephones, intercom 

equipment, playground equipment, meters, meter assemblies, scaffolding, piping, lines, ducts, 

conduits, cables, risers, mains, shafts, pits, flues, locks, hardware, racks, screens, strainers, traps, 

drains, catch basins, leaders, filters, incinerators, canopies, closets, cabinets, doors, railings, copings, 

steps, furniture, mirrors, furnishings, appurtenances, urns, baskets, mail chutes, mail boxes, 

carpeting, tiles, floor coverings, draperies, shades, window coverings, wallpaper, wall coverings, 

trees, shrubbery, flowers, plants, horticultural tubs and horticultural boxes.  

 

“Family Members” shall mean the spouse, children (natural and adopted), stepchildren, 

grandchildren, siblings, nieces, nephews, parents, parents- in- law, and grandparents of a Unit Owner 

who reside in such Unit Owner’s unit.  

 

“Filing Date” shall mean the date a letter is issued by the Department of Law accepting the 

Plan or an amendment to the Plan, as the case may be, for filing.  

 

“First Closing” or words of similar import, refers to the date of the first closing of fee title to 

a Unit to a Purchaser pursuant to the Plan.   

 

“Floor Plans” refers to the floor plans of the Building, as the same may be amended from 

time to time, which are approved by the Real Property Assessment Department of The City of New 

York and filed with the City Register’s Office.  

 

“Force Majeure” shall mean delays caused by weather, casualty, labor difficulties (including 

work stoppages, and strikes) late delivery or inability to obtain materials, government restrictions or 

other events beyond Sponsor’s reasonable control.  

 

“GBL” refers to the New York State General Business Law. 

 

“General Common Elements” refers to the Land and all parts of the Building, including its 

foundations, roofs and supports, other than the Units and the Limited Common Elements, as more 

particularly defined in the Declaration.   
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“General Common Expenses” shall mean all costs and expenses to be incurred generally by 

the Unit Owners pursuant to the Declaration and/or By-Laws in connection with (i) the repair, 

maintenance, replacement, restoration, and operation of, and any alteration, addition, or 

improvement to, the general operating reserve fund for working capital, for replacements with 

respect to the General Common Elements.  

 

“Initial Control Period” shall mean the period ending on the earlier of: (i) the closing title 

with Purchasers under the Plan to Residential Units having at least 75% of the aggregate Common 

Interest appertaining to all Residential Units, or (ii) 5 years after the First Closing.  

 

“Institutional Lender” shall mean (i) a savings bank, savings and loan association, bank or 

trust company, insurance company, real estate investment trust, mortgage trust, or a group of lenders 

which shall include one of the foregoing, or (ii) a federal state, municipal, teacher’s or union 

employee, welfare, pension or retirement fund or system, or (iii) Sponsor.  

 

“Institutional Mortgage” shall mean any first mortgage covering one or more Units that is a 

Permitted Mortgage and the initial holder of which is either Sponsor or an Institutional Lender.  

 

“Insurance Trustee” shall mean a bank or a trust company, in either event having both an 

office in the City of New York and a capital surplus and undivided profits of $500,000,000.00 or 

more, from time to time appointed to serve as such by the Condominium Board. 

 

“Land” refers to the parcel of land described in Exhibit B to the Declaration. 

 

“Law or Laws” refers to laws and ordinances of any or all of the federal, state, city, county 

and borough governments and rules, regulations, orders and directives of any or all departments, 

subdivisions, bureaus, agencies or offices thereof, or of any other governmental, public or quasi-

public authorities, having jurisdiction over the Property, and any Unit or any portion of any of the 

foregoing, any requirements or conditions of any licenses, permits, approvals or certificates issued by 

any of the foregoing, the direction of any public officer pursuant to Law, and the requirements and 

conditions of any easement, covenant, restriction, condition or other encumbrance that is binding 

upon the Property or the applicable portion thereof.  

 

“Limited Common Elements” refers to those Common Elements which serve or benefit 

exclusively one or more but not all the Units and/or the Unit Owners, including but not limited to 

Storage Units, balconies, decks, sundecks, roof decks, patios, porches, terraces, yards, rear yards, 

courtyards, and/or gardens, if any. 

 

“Majority of Residential Unit Owners” shall mean those Residential Unit Owners having 

more than 50% of the total authorized votes of all Residential Unit Owners (determined in 

accordance with the terms of the By-Laws) who are present, in person or by proxy, and voting at any 

duly constituted meeting of Residential Unit Owners at which a quorum is present.  

 

“Majority of Unit Owners” shall mean those Unit Owners having more than 50% of the total 

authorized votes of all Unit Owners having voting rights (determined in accordance with the terms of 
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the By-Laws) who are present, in person or by proxy, and voting at any duly constituted meeting of 

the Unit Owners at which a quorum is present.  

 

“Maintenance or Maintain” refers to the maintenance, repair, reconditioning, refurbishing, 

reconfiguration, inspection, testing, cleaning, improvement, decorating, painting, installation, 

alteration, addition, reconstruction, construction, demolition, restoration and replacement as and 

when necessary or desirable of any portion of the Building. 

 

“Managing Agent” refers to the managing agent or manager of the Building, if any, at the 

time in question.  

 

“Offeree” refers to (a) a Purchaser who has executed and delivered a purchase agreement for 

a Unit and who is not in default thereunder, (b) a Unit Owner, and (c) any other person or entity who, 

pursuant to Law, is an offeree of the Plan.   

 

“Permitted Mortgage” shall mean a first mortgage permitted to be placed upon a Unit 

pursuant to the provisions of the By-Laws.  

 

“Permitted Mortgagee” shall mean any holder of a Permitted Mortgage at the time in 

question. 

 

“Person” shall mean any natural person, partnership, corporation, trust, estate, fiduciary, 

unincorporated association, syndicate, joint venture, organization, government or any department or 

agency thereof, or any other entity.  

 

“Plan” refers to this offering plan for the establishment of Condominium ownership, as the 

same may be amended from time to time. 

 

“Plan and Specifications” shall mean the plans and specifications for the construction of the 

building which (to the extent required by law) have been or will be filed with the Department of 

Building and which may from time to time be amended in accordance with the provisions of the 

Plan.  

 

“Presentation Date” refers to the date on which this Plan or an amendment thereto, as the case 

may be, is personally delivered following acceptance of this Plan or an amendment thereto for filing 

by the Department of Law. 

 

“Property” refers to the Land, the Building and the appurtenances thereto. 

 

“Purchase Agreement” refers to the agreement to purchase a Unit pursuant to the Plan, the 

form of which is set forth in Part II of the Plan.   

 

“Purchaser” refers to person(s) or entity(ies) named as Purchaser(s) in a Purchase Agreement 

which has been duly executed by such person(s) or entity(ies) and accepted by Sponsor.   
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“Register’s Office” shall mean the Queens County Office of the Register of the City of New 

York.  

 

“Residential Common Elements” shall mean those portions of the Common Elements which 

are available for common use by all Residential Unit Owners.  

 

“Residential Common Expenses” shall mean all costs and expenses to be incurred generally 

by the Residential Unit Owners pursuant to the Declaration and/or By-Laws in connection with ( i)  

the repair, maintenance, replacement, restoration, and operation of, and any alteration, addition, or 

improvement to, the Residential Common Elements and/or the Limited Residential Common 

Elements; or (ii) the establishment and/ or maintenance of an operating reserve fund for working 

capital, for replacements with respect to the Residential Common Elements and/or Limited 

Residential Common Elements.  

 

“Residential Unit” shall mean any space designated as a Residential Unit in the Declaration 

together with its Common Interest and Residential Common Interest. All such Residential Units, are 

collectively, referred to as the “Residential Units”.   

 

“Rules and Regulations” refers to the rules and regulations made in accordance with the By-

Laws and attached thereto as Schedule A.   

 

“Sales Office” shall mean the sales office for the Sponsor or Selling Agent, at a location to be 

designated by either Sponsor or Selling Agent from time to time. 

 

“Schedule A” refers to Schedule A, “Purchase Prices and Related Information” for the 

Projected First Year of Condominium Operation set forth in Part I of the Plan. 

 

“Schedule B” refers to Schedule B, “Projected Budget for First Year of Condominium 

Operation” set forth in Part I of the Plan. 

 

“Selling Agent” refers to The Sponsor, or any successor selling agent at the time in question.  

 

“Sponsor” refers to 25-16 37 Ave Owners LLC, a limited liability company organized under 

the laws of the State of New York, and its successors and assigns.  

 

“Sponsor and/or its designee(s),” “Sponsor or a designee of Sponsor” or similar terms refers 

to Sponsor and any designee of Sponsor. 

 

“Sponsor Control Period” refers to the period defined as Initial Control Period. 

 

“Unit” or “Condominium Unit” refers to a space designated as a Unit in the Declaration, 

consisting, generally, of a specific residence, together with an appurtenant proportionate undivided 

interest in the General Common Elements.  All of such Units are collectively referred to as “Units.”  

 

“Unit Owner” refers to any Unit Owner and all of such Unit Owners are collectively referred 
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to as the “Unit Owners.” 

 

“Unsold Unit” shall mean any unit owned or retained, by way of lease or any other agreement 

by which management and/or financial responsibility is retained, by the Sponsor at the time in 

question. All such Unsold Units are, collectively, referred to as “Unsold Units”.  

 

All other capitalized terms used in Part I of the Plan not separately defined in Part I shall have 

the meanings ascribed thereto in the By-Laws or in the Declaration, as the case may be. 
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SECTION I.  INTRODUCTION 

 

This is an offering plan for the sale of Condominium Units in The Smyth Condominium. The 

purpose of this offering plan is to set forth all the material terms of the offer.  The plan may be 

amended from time to time when an amendment is filed with the New York State Office of the 

Attorney General.  Amendments will be served on all offerees.  The Condominium is subject to and 

complies with the New York Condominium Act and Part 20 of Title 13, New York Code of Rules 

and Regulations.  

 

The Sponsor hereby presents this offering plan (“Plan”) for the establishment of 

condominium ownership of the land together with the building thereon known as and having a street 

address of 25-16 37th Avenue, Long Island City, NY 11101 pursuant to the terms of Article 9-B of 

the Real Property Law of the State of New York (“Condominium Act”). 

 

The Sponsor is 25-16 37 Ave Owners LLC, a limited liability company organized under the 

laws of the State of New York.  Sponsor acquired the property in two separate transactions, 25-16 

37th Avenue was purchased from Spyridon Kouzios and Letta Kouzios on April 21, 2015 and 25-12 

37th Avenue was purchased from Aphis Realty, Inc. on March 17, 2016. At the time of purchase, the 

property consisted of a commercial property and vacant land on which Sponsor is in the process of 

constructing one new building comprised of forty-one (41) residential dwelling units, five (5) 

commercial units, one of which will contain a parking facility containing sixty-two (62) automated 

parking spaces and twenty-nine (29) storage units (“Storage Units”) in total. The construction is due 

to be substantially completed by January 1, 2019. 

 

Offering of Residential Units 

 

The Sponsor is offering forty-one (41) residential Units, licenses for sixty-two (62) automated 

parking spaces (“Parking Space”) and twenty-nine (29) storage units, for sale in this plan.  The price 

for the aforementioned is listed in the section of the Plan entitled “Schedule A - Purchase Prices and 

Related Information”. 

 

Commercial Units 

 

The commercial units are not offered for sale at this time. The commercial units will be 

comprised of a sub cellar Unit, a cellar unit, a retail (street level) Unit, a second floor office Unit and 

a parking unit comprised of multiple levels. Sponsor may amend the Plan in the event it wishes to 

sell the commercial units. 

 

Offering of Parking Spaces 

 

The Parking Space licenses available for sale are located in Unit C5 of the Condominium 

which is owned by Sponsor and is not being offered for sale. The Parking Spaces are automated 

which means that when a vehicle enters the parking facility, it is left within the parking mechanism 

and is stored until collected by the owner. A Purchaser desiring to acquire the right to use a Parking 

Space must execute the Parking Rider set forth in Part II of the Plan. The purchase price for each 
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Parking Space license is set forth in Schedule A in Part I of the Plan. In addition to the purchase 

price of a license, a purchaser of a Parking Space license will be obligated to pay a monthly fee to the 

Sponsor to cover the cost of maintaining and managing the parking facility. The monthly fee for a 

Parking Space is set forth in Schedule A in Part I of this Plan and may rise in the future depending on 

operating and management costs. The Parking Space License agreement will be entered into by the 

Purchaser and Sponsor at the closing of title. The Sponsor has no obligation to sell any Parking 

Spaces. Purchasers of Parking Spaces are not purchasing a physical parking space but rather the right 

to park in the parking facility. Sponsor will offer each Unit Purchaser a Parking Space license but 

reserves the right to offer such licensed to non-Unit Owners. There will be sufficient Parking Space 

licenses for all Unit Owners. 

 

Offering of Storage Units 

 

The Storage Units are in the general common area of the Condominium which are located in 

the Cellar and are in the control of the Sponsor. Sponsor shall continue to control unsold Storage 

Units after relinquishing control of the Condominium and shall continue to have the right to sell 

same to Purchasers and Unit Owners. The Board of Managers shall not be entitled to any proceeds 

resulting from the sale of the Storage Units.  

 

A Purchaser desiring to acquire the right to use a Storage Unit must execute the Storage Unit 

Rider set forth in Part II of the Plan. The purchase price for each Storage Unit is set forth in Schedule 

A in Part I of the Plan. The Floor Plans for the Storage Units are set forth Part II of the Plan. A 

Purchaser of a Storage Unit shall not store any (i) animals or food, (ii) inflammable, or combustible, 

explosive or other dangerous items, (iii) items which have an objectionable odor or which may spoil 

or decay or (iv) valuable items. A default by a Purchaser under the Storage Unit Rider shall 

constitute a default under the Purchase Agreement for the Unit. Similarly, a default by Purchaser 

under any of the other term of the Purchase Agreement shall be a default under the Storage Unit 

Rider. Unit Owners who place items in the Storage Units do so at their own risk and Purchasers are 

advised to consult with their insurance brokers regarding appropriate coverage for such stored items. 

Set forth in Part II of the Plan is the form of Storage Unit License to be executed by the Purchaser 

and the Sponsor, on behalf of the Board at Closing. Sponsor has no obligation to sell Storage Units 

to any Purchaser and may rent same out to Unit Owners. 

 

The Storage Unit License may only be assigned by the storage unit licensee to a party 

simultaneously acquiring a Unit or to another Unit Owner. In the event a Storage Unit licensee elects 

to terminate a Storage Unit License or sells its Unit and does not assign same to another Unit Owner 

or a person acquiring a Unit, the rights to the Storage Unit in question will devolve to the Sponsor 

without any payment therefore to the Unit Owner and the Sponsor shall have the right to issue a new 

Storage Unit License to another Unit Owner in its sole discretion. In addition, Unit Owners can only 

lease or assign their respective Storage Units to other Unit Owners in the Building after obtaining the 

consent of the Residential Board thereto. 

 

The basic aspects of Condominium Ownership  

 

The ownership of a Unit is similar in many respects to the ownership of a private home.  
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Each Unit Owner owns fee title to such Unit Owner’s Unit and is entitled to the exclusive possession 

thereof and the exclusive use of the Limited Common Elements as set forth in Schedule A of this 

Plan, if any, appurtenant to such Unit Owner’s Unit.  A Unit Owner also owns, in common with the 

owners of all other Units, an undivided interest in (and right to use) the Common Elements, in 

common with the owners of all other Units. 

 

The undivided interest in the Common Elements, expressed as a percentage, (the “Common 

Interest”) has been determined upon the basis of each Unit’s floor space, location, uniqueness, 

overall dimensions and similar factors of relative values to other Units in the Condominium.  These 

allocations have been made pursuant to the Condominium Act. 

 

Each Unit Owner is obligated to comply with the declaration, the By-Laws, rules and 

regulations of the Condominium and any other requirement of the Condominium Board. A Unit 

Owner may decorate the interior of such Unit Owner’s Unit in any way desired except as otherwise 

provided herein, subject to compliance with the By-Laws, the Rules and Regulations, and Law, and 

will be solely responsible for the cost of Maintenance and interior repairs to such Unit Owner’s Unit 

after Closing.  Each Unit owner is responsible for maintenance and repairs and for casualty and 

liability insurance for his Unit, as distinguished from the obligations of the Board of Managers with 

respect to the Common Elements and Limited Common Elements. 

 

After the closing of title to a Unit, a Unit Owner will be solely responsible for maintaining 

casualty insurance with respect to the fixtures, equipment and personal property and improvements 

and betterments situated within such Unit Owner’s Unit, as well as liability insurance with respect to 

occurrences in or about such Unit Owner’s Unit.  The By-Laws require that each Unit Owner 

maintain such insurance coverage. The Condominium Board will be solely responsible for 

maintaining casualty and liability insurance with respect to the Common Elements, in accordance 

with the provisions of the By-Laws.  All Unit Owners must comply with the terms of the 

Declaration, By-Laws, Rules and Regulations and any other requirement of the Condominium Board. 

See the Section entitled “Rights and Obligations of Unit Owners and the Board of Managers” for a 

more complete discussion of the foregoing. 

 

After the Units are separately assessed, each Unit will be taxed as a separate tax lot for real 

estate tax purposes, and no Unit Owner will be responsible for the payment of, nor will such Unit 

Owner’s Unit be subjected to any lien arising from the nonpayment of, real estate taxes on other 

Units.  Refer to the opinion of Eial Girtz, Esq., counsel to Sponsor, set forth in full in Part I of the 

Plan, for a discussion regarding the deductibility for federal, New York State, and New York City 

income tax purposes, of real estate taxes and the interest paid on a mortgage, if any, on a Unit.  

 

The statute concerning condominiums in effect in the State of New York pursuant to which 

the Condominium will be organized is Article 9-B of the Real Property Law of the State of New 

York, as amended, commonly known, and hereinafter referred to as the “Condominium Act.” The 

Property will be submitted to the provisions of the Condominium Act by Sponsor’s recording of the 

Declaration in the City Register’s Office. From and after the date of recording the Declaration, 

Sponsor will be the owner of the Units until each is sold or conveyed. The Condominium will 

comply with all statutes and regulations applicable to condominiums in the State of New York.   
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The Condominium Board will be responsible for deciding all matters affecting the Building. 

Unit Owners will have the right to vote for members of the Condominium Board.  Sponsor will 

control the Condominium Board during the Initial Control Period.  Please refer to the Sections of the 

Plan entitled “Control by Sponsor” and “Board of Managers” in Part I of the Plan for further details. 

 

As more particularly set forth in the By-Laws, the Condominium Board will determine the 

amount of Common Expenses.  On a monthly basis or at such other times as the Condominium 

Board determines, the Condominium Board will assess Unit Owners for Common Charges to meet 

Common Expenses.  Such charges will be assessed against Unit Owners in proportion to their 

respective Common Interests except as otherwise determined by the Condominium Board or in 

accordance with the Condominium Act.  

 

Generally, the cost of operating the Common Elements will be borne by the Unit Owners in 

proportion to their respective Common Interests except as otherwise provided in Schedule B 

“Projected Budget for First Year of Condominium Operation” in Part I of the Plan or in accordance 

with the terms of the By-Laws.  

 

The cost of improvements, repairs, replacements, alterations and additions to the Building 

will be determined by the Condominium Board and assessed against all Unit Owners in proportion to 

their respective Common Interests.  The estimated Common Charges for each Unit for the first year 

of Condominium operation are set forth in Schedule B.  Purchasers should note, that in view of the 

current energy situation, and the fact that energy costs have fluctuated greatly, it is not possible to 

predict with any certainty whether the budgeted amount for energy costs will be sufficient to pay for 

the actual costs incurred in the first year of Condominium operation.  See Schedule B-1 for further 

details. 

 

Subject to certain conditions contained in the By-Laws, each Unit Owner may mortgage such 

Unit Owner’s Unit with such lender and in such amount as the Unit Owner chooses.  However, 

Sponsor makes no representations about the financiability of any Unit.  Each Unit is separate and is 

not subject to the lien of any mortgage placed by other Unit Owners on their respective Units.  

 

The Condominium board does not have the right to approve or disapprove purchasers. The 

Condominium board does have a right of first refusal to purchase or lease a Unit in the event that an 

Owner desires to sell or lease same.  There is no limit on the number of owners who may purchase 

for investment rather than for personal occupancy and there may always be a substantial percentage 

of owners who are nonresidents.  There are no limitations on who may purchase Units.  Under the 

New York Real Property Law, a condominium unit may be owned by an individual, a corporation, a 

partnership, a limited liability company, an association, a trust or any other entity which is permitted 

to take title pursuant to New York law.  Notwithstanding the foregoing, after plan consummation and 

the sale of at least one (1) unit, Sponsor is not obligated to offer or sell any Units and may, if it 

chooses, withhold one or more Units for future sale.  Sponsor hereby reserves the right at any time 

and from time to time for any reason whatsoever, without the consent of the Condominium Board, 

any Unit Owner, or mortgagee, to refuse to approve and execute a Purchase Agreement for any Unit; 

provided, however, that, in either event, Sponsor shall not discriminate against any person because of 
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race, creed, color, sex, disability, marital status, age, ancestry, national origin or other ground 

proscribed by law.  No binding obligation will arise for the sale of a Unit unless and until a Purchase 

Agreement executed by both Purchaser and Sponsor, has been exchanged and Sponsor has collected 

the funds constituting Purchaser’s required Down Payment thereunder (see the Section entitled 

“Procedure to Purchase” for more details). Sponsor will not accept an offer of purchase from an 

individual younger than eighteen (18) years of age or an incompetent under law. 

 

Sponsor’s Right to Rent 

 

Sponsor intends to and will endeavor in good faith to sell rather than rent the Units. However, 

Sponsor is retaining the unconditional right to rent rather than sell the Units after Plan consummation 

with the exception of the commercial units which may be rented prior to Plan consummation.  As a 

result, this plan may not result in the creation of a Condominium in which a majority of the Units are 

owned by owner-occupants or investors unrelated to the Sponsor.  Purchasers for their own 

occupancy may never gain control of the Board of Managers under the terms of this plan.  If Sponsor 

makes a bulk sale of all or some of its unsold Units, the transferee successor Sponsor shall be bound 

by the representations and terms in this paragraph regarding its commitment to endeavor to sell the 

Units. Sponsor has obtained construction financing as is set forth in the Plan. While there is no 

prohibition on renting Units imposed by Sponsor’s lender, Sponsor is obligated to sell Units in order 

to pay off its loan. Sponsor’s Lender has agreed to release the lien of each Unit upon payment of a 

release price of the entire net proceeds resulting from the sale of each Unit with a minimum release 

price per Unit of 125% of allocated cost per square foot, less closing costs 

 

General 

 

In addition to the parking spaces offered by Sponsor, there is limited alternate side of the 

street and metered parking. 

 

Recreational facilities will be provided as described in the section of the Plan entitled 

Description of Property and Improvements.  The Common Areas are not offered for sale. 

 

The Sponsor has obtained acquisition and construction financing from Banco Popular North 

America or 85 Broad Street, 10th Floor, New York, NY 10004, in the aggregate amount of 

$17,500,000.00. The lien of Sponsor’s lender will be released from each Unit at such Unit closing. 

 

In the event that the Sponsor rents Units and subsequently sells the Units, such Units that 

have been previously rented will be sold in the condition contemplated in this Offering Plan. 

However, Sponsor may not rent any residential Units prior to plan consummation. 

 

Sponsor will obtain a temporary or final certificate of occupancy, which shall cover each unit, 

prior to the closing of title for each unit.  In the event that a final certificate of occupancy has not 

been obtained by such closing (provided that a temporary certificate of occupancy has been issued), 

Sponsor, and its Principals, are obligated to subsequently obtain same. 

 

 Sponsor may not rent any residential Unit in the condominium prior to consummation of the 
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offering plan. 

 

This property was the subject of a CPS-1 “Testing the Market Application” under CP16-

0150.  The Sponsor has not entered into any contracts or agreements and no funds, deposits or 

advances have been accepted or received from any Purchasers whatsoever as of the date the Plan is 

accepted for filing.  

 

As set forth above, the costs of acquisition and construction of the property was financed 

partially by loans Popular North America of 85 Broad Street, 10th Floor, New York, NY 10004, in 

the aggregate amount of $17,500,000.00 and is secured by, among other things mortgages and a 

building loan agreement recorded against the Property. The liens of the Sponsor’s lender will be 

released from each unit concurrently with the sale of each Unit. 

 

THE PRICES STATED HEREIN ARE NOT SUBJECT TO APPROVAL BY THE OFFICE 

OF THE ATTORNEY GENERAL OR ANY OTHER GOVERNMENT AGENCY.  

 

The offering plan delivered to the prospective purchasers contains all of the material terms of 

the transaction. Copies of the plan, all documents referred to in the plan and all Exhibits submitted to 

the Office of the Attorney General in connection with the filing of the plan will be available for 

inspection without charge and for copying at a reasonable charge to prospective purchasers and their 

attorneys at the office of the selling agent or Sponsor.  The Offering Plan and all Exhibits are also 

available for inspection, and copying at an additional charge, at the NYS Department of Law, 120 

Broadway, 23rd Floor, New York, New York 10271.  

 

THE PURCHASE OF A CONDOMINIUM UNIT HAS MANY SIGNIFICANT LEGAL AND 

FINANCIAL CONSEQUENCES.  THE ATTORNEY GENERAL STRONGLY URGES YOU 

TO READ THIS OFFERING PLAN CAREFULLY AND TO CONSULT WITH AN 

ATTORNEY BEFORE SIGNING A PURCHASE AGREEMENT. 

13



SECTION II. DESCRIPTION OF PROPERTY AND IMPROVEMENTS 

 

The property is located on 37th Avenue, on the north-westerly corner of 27th Street in the 

Long Island City section of Queens. The property has a ground area of approximately 11,500 with 

frontage along 37th Avenue of approximately 149.51 feet and depth of approximately 81.30 feet on 

one side and 72.49 feet on the other. The property is zoned M1-2/R6A which is a general residence 

and commercial zone. This is a new construction project. Prior to the construction, the property 

consisted of a commercial building and vacant land which was used as a warehouse and auto repair 

shop. 

 

The property being constructed consists of one building, comprised of a sub-cellar, cellar, and 

seven (7) full floors, classified as Sub-Cellar, Cellar, First Floor, Second Floor, Third Floor, Fourth 

Floor, Fifth Floor, Sixth Floor and Seventh Floor. The property will contain forty-one (41) residential 

dwelling units, five (5) commercial units one of which will be a parking facility containing sixty-two 

(62) automated parking spaces, and twenty-nine (29) storage units located in the Cellar of the 

Building within the Common Area. The size and location of each unit is set forth in Part II of this 

Plan. 

 

The Floor Plans in Part II of the Plan set forth the size and location of common areas and 

limited common areas. The Limited Common Elements of the Condominium appurtenant to each 

unit which each Unit will have exclusive use and access of are as follows:  

 

UNITS 

3A, 4A, 5A, 6A two (2) balconies (71.98 sf and 62.26 sf) 

3B, 3C, 3D, 3J, 3K balcony 

3F, 4E 

 

terrace 

3G 

 

balcony (83 sf) and terrace (561 sf) 

3L 

 

balcony (27 sf) and terrace (213 sf) 

4B, 4C, 4F, 4H balcony 

4D 

 

terrace (423 sf) and balcony (71 sf) 

5B, 5C, 5E, 5F, 5H balcony 

5D & 6D 

 

two (2) balconies (71 sf and 57 sf) 

6B, 6C, 6E, 6F 6H balcony 

PH1 

 

balcony (77 sf) terrace over 5th floor (607 sf) and roof terrace (662 sf) 

PH2 

 

terrace over 5th floor (864 sf) and roof terrace (724 

PH3 

 

balcony (77 sf) and roof terrace (533 sf) 

PH4 

 

terrace over 5th floor (261 sf) and roof terrace (636 sf) 

 

The Sponsor retained Brent Porter Architect, as architect in connection with preparation of 

the Description of Property and Specifications included in Part II of this offering plan and in 

connection with the preparation of the Building Plans. 

  

Sponsor represents that an application has been filed with the Department of Buildings for 

the construction of the buildings and the Building Plans have been approved by the Building 
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Department of the City of New York under application number 420620901 and other associated 

filings. 

  

Except as described in Part II “Description of Property and Specifications”, Sponsor makes 

no representations or guaranties regarding the condition of the Property.  

 

Each Unit will contain a refrigerator, dishwasher, stove and a washer and dryer.  

 

Each unit will be wired for cable, internet and telephone service.  

 

The building will contain one elevator. 

 

The building will contain an exercise room in the cellar which shall be used by all unit 

owners and is a part of the common elements. 

 

The building will contain a dog wash room in the cellar which shall be used by all unit 

owners to wash dogs and is a part of the common elements. 

 

The building will contain a children’s play room in the cellar which shall be used by all unit 

owners and is a part of the common elements. 

 

Heat and Hot water will be provided by a combined hot water heating system in each Unit 

which shall be powered by natural gas. The system is manufactured by ERC International and will 

provide radiant heating through the floors of each Unit and hot water.  

 

 Air conditioning will be provided by a central air conditioning system for each Unit. The 

Unit will be manufactured by Daikin.   

 

Electricity and gas supplied to each unit will be individually metered and billed to each Unit 

separately. There is no separate water or sewer rental charges to Unit Owners as such charges are 

included in the Common Charges. 

 

All charges for electricity consumed or used in the Common Areas, telephone lines for fire 

alarm and intercom system and water and sewer will be billed to the Unit owners as part of the 

Common Charges and will be paid to the appropriate authority by the Board or its agent. 

 

The building will be secured by buzzers and electric door releases, and each unit will be 

equipped with an audio/video intercom system.  The Sponsor makes no representations, guarantees 

or warranties that the security systems will prevent injury or loss to personal property. Sponsor will 

provide a virtual doorman system. Such system will operate over the internet and shall not require a 

live doorman. The system will be able to provide various services typically performed by a live 

doorman such as admitting guests and accepting packages. 

 

The Condominium property consists of an urban street environment.  Except the parking 

spots offered herein no off-street parking will be provided.  There is limited alternate side of the 
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street parking. The Condominium is located on a public road owned and maintained by the City of 

New York.  No new roads are to be constructed by the Sponsor. 

 

The property will be improved and the Units constructed in accordance with all applicable 

zoning and building laws, codes and requirements, in particular, the zoning and building codes of the 

City of New York including the 2014 NYC Building Code and the New York City Zoning 

Resolution.   

 

New York City Local Law 7 of 2004 requires the installation of carbon monoxide detectors 

by owners of multiple dwellings, including owners of Units in residential Condominiums.  Sponsor 

intends to provide carbon monoxide detectors in each Unit in accordance with New York City Local 

Law 7 of 2004.  Each Unit Owner will be responsible to keep and maintain the carbon monoxide 

detectors in good repair and to replace any carbon monoxide detectors which were stolen, removed, 

found missing or rendered inoperable.  Sponsor makes no representations whether Unit Owners will 

comply with the foregoing obligations.  For further details see Part I of the Plan under Section XIII, 

“Rights and Obligations of Sponsor”. 

 

It is expected that the Units will be ready for occupancy on or about January 1, 2019. 

 

All Units offered in the Plan are vacant. 

 

Purchasers are advised that a cable television system and high-speed internet service provided 

by independent third parties will be available for the use of the Unit Owners. The charges for primary 

connections and subsequent monthly fees related to the service will be determined by, and payable 

directly to the cable or internet company by individual Unit Owners. Additional cable services (e.g., 

HBO or Showtime) may also be available from the cable company for an additional charge on the 

same basis. Inasmuch as the wiring of the Building may be delayed until certain percentage of the 

Residential Units are occupied, Sponsor makes no representation that cable television service or hi-

speed internet will be available to any Unit Owner upon its initial occupancy of a Unit. 
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SECTION III. LOCATION AND AREA INFORMATION 

 

The Condominium is located at 25-12/16 37th Avenue, Long Island City, NY 11101 in a 

highly developed urban area.   

 

1. Transportation 

 

Local transportation is provided by the New York City Transit Authority by means of buses 

and subways to local shopping areas and medical facilities.  The 7, N, Q, M, and R subway train 

stations are all located approximately within ten (10) blocks from the Condominium on 36th Avenue 

and Northern Boulevard. 

 

2. Shopping 

 

Shopping, including banks, specialty food stores, stationary and grocery stores and 

restaurants are available in the commercial strips on 36th Avenue, 31st Avenue, and Broadway, all 

within walking distance of the Condominium. A mall is located approximately 1 mile away from the 

Condominium. 

 

3. Recreational and Religious facilities 

 

 The Long Island City Branch of the Queens Public Library, at 37-44 21st Street, Long Island 

City, NY 11101, is approximately 0.3 mile away from the condominium. Well known recreation 

facilities, including parks and playgrounds are available at Queensbridge Park. The Museum of the 

Moving Image is located approximately 0.7 mile from the Condominium. In addition, numerous 

houses of worship and schools including PS 17, PS 19, CUNY School of Law, and Aviation High 

School are all conveniently located near and surrounding the Condominium all within reasonable 

walking and driving distances. 

 

4. Health Care  

 

Mount Sinai Hospital Queens located at 25-10 30th Avenue, Astoria, NY 11102, is 

approximately 1.1 miles from the condominium.  There are several medical centers in the immediate 

neighborhood of the Condominium. 

 

5. Post Office 

 

A Post Office is located at 2117 Broadway, Astoria, NY 11106, approximately 0.9 mile 

away from the Condominium. 
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6. Services provided by the City of New York:  

 

Police protection 

 NYPD 114th Precinct  

 34-16 Astoria Blvd S 

Astoria, NY 11103 

 (718) 626-9311 

(approximately 1.6 miles away) 

 

Fire protection 

FDNY Ladder 116 

37-20 29th Street 

Long Island City, NY 11101 

(718) 783-9538  

(approximately 0.2 mile away) 

  

Snow removal and garbage pickup is provided by the NYC Sanitation Department, water and 

sewer services is provided by the NYC DEP, and road maintenance is provided by the NYC 

Department of Transportation. 

 

7. Utilities 

 

Electricity is provided by Con Edison and/or National Grid, private utilities. The estimated 

cost of these services is shown in Schedule B. 

 

8. Miscellaneous 

 

A building permit has been obtained from the building department of the City of New York.  

The site has no landmark designation.  

 

Sponsor has no knowledge of developments adjacent to or across the street from the 

Condominium and is not involved in any development that is in the immediate vicinity of the 

Condominium. Any change in the foregoing will be disclosed by an amendment to be submitted 

within 30 days of when such information becomes known to Sponsor.
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Storage unit Price 

1 $15,000.00  

2 $15,000.00  

3 $15,000.00  

4 $15,000.00  

5 $15,000.00  

6 $15,000.00  

7 $15,000.00  

8 $15,000.00  

9 $15,000.00  

10 $15,000.00  

11 $15,000.00  

12 $15,000.00  

13 $15,000.00  

14 $15,000.00  

15 $15,000.00  

16 $15,000.00  

17 $15,000.00  

18 $15,000.00  

19 $15,000.00  

20 $15,000.00  

21 $15,000.00  

22 $15,000.00  

23 $15,000.00  

24 $15,000.00  

25 $15,000.00  

26 $15,000.00  

27 $15,000.00  

28 $15,000.00  

29 $15,000.00  

TOTAL $435,000.00 

 

 

Parking Price 

Spots 1-62  $65,000.00  

TOTAL $4,030,000.00 
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Commercial Units 

C1 is the sub-cellar unit 

C2 is the cellar unit 

C3 is the retail unit 

C4 is the 2nd floor office unit 

C5 is the parking unit 

 

 

Type of limited common element 

3A, 4A, 5A, 6A two (2) balconies (71.98 sf and 62.26 sf) 

3B, 3C, 3D, 3J, 3K balcony 

3F, 4E 

 

terrace 

3G 

 

balcony (83 sf) and terrace (561 sf) 

3L 

 

balcony (27 sf) and terrace (213 sf) 

4B, 4C, 4F, 4H balcony 

4D 

 

terrace (423 sf) and balcony (71 sf) 

5B, 5C, 5E, 5F, 5H balcony 

5D & 6D 

 

two (2) balconies (71 sf and 57 sf) 

6B, 6C, 6E, 6F 6H balcony 

PH1 

 

balcony (77 sf) terrace over 5th floor (607 sf) and roof terrace (662 sf) 

PH2 

 

terrace over 5th floor (864 sf) and roof terrace (724 

PH3 

 

balcony (77 sf) and roof terrace (533 sf) 

PH4 

 

terrace over 5th floor (261 sf) and roof terrace (636 sf) 
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NOTES TO SCHEDULE A 

 

1. A half bathroom has only a sink and a toilet.  A full bathroom has, in addition to a sink and 

toilet, a tub or shower. A bedroom is a room, other than a living room or kitchen, which may be used 

for living purposes (ie, sleeping). The number of rooms is calculated by Sponsor’s architect pursuant 

to industry standards for new construction condominiums counting the total number of bedrooms in 

each Unit. Although each Unit contains a living room and kitchen, for purposes of this column, 

kitchens and living rooms are not included. All Units have use of limited common elements allocated 

to their respective Unit. Floor Plans are included in the Plan in Part II. 

 

2. In addition to the purchase price listed here, purchasers should expect to pay the closing costs 

set forth in Section XIV, “Closing Costs and Adjustments”.  No change in the sales price will be 

made other than pursuant to a duly filed amendment, except that the Sponsor reserves the right to 

decrease the sale prices below the Offering Plan prices without filing an amendment to the Plan at 

any time during the Offering where a reduction in sales price does not constitute a general offering 

but is rather the result of an individually negotiated unit purchase.   See Section IX, “Changes in 

Prices” and “Units”. 

 

3. This column refers to the square footage of each Unit. Commercial Units are not being 

offered for sale. Residential and Commercial Unit plans depicting layouts of Residential and 

Commercial Units in this Schedule A appear in Part II of the Plan.  Purchasers should note that the 

square footage of each Unit as reflected in Schedule A and the Floor Plans set forth in Part II of the 

Plan is approximate within reasonable tolerances and may change due to field conditions and 

construction variances and tolerances.  Because dimensions listed are based on measurements from 

exterior walls, they do not accurately represent the interior space in the Unit and may significantly 

exceed the actual floor area. There is a rebuttable presumption that an increase or decrease in the 

square footage of a Unit by 5% or less (excluding interior partitions) is not a material and/or adverse 

change. Floor area may include columns, interior walls, mechanical pipe shafts, shaft ways, chases, 

chaseways and conduits which may be incorporated behind protruding walls or may be enclosed as 

freestanding columns, thereby reducing the available floor area. Each Unit will consist of the area 

measured horizontally from the exterior face of the perimeter wall to the centerline of the partitions 

separating one Unit from another Unit, corridors, stairs, and other mechanical equipment spaces or 

any common elements; or to the exterior face of the opposite perimeter walls.  In addition, each unit's 

proportionate share of the square footage of corridors, stairs, stairwells, lobbies, elevators, other 

mechanical equipment spaces or any common elements is included in the calculation of Square 

Footage. 

 

The foregoing is set forth in the Floor Plans in Part II of the Plan. 

 

 The roof, balconies and terraces, if any, are not to be used for residential purposes (bedroom 

or living area). Fines and/or violations may be levied against the entire building in the event of a 

violation of this rule. 

 

4. Percentage of General Common Interest is based on the interest of each of the Units as 

defined by Real Property Law 339-i(1)(iv) which provides that the common areas of each unit have 
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been allocated based upon floor space, subject to the location of such space and the additional factors 

of relative value to other space in the condominium, the uniqueness of the unit, the availability of 

common elements for exclusive of shared use, and the overall dimensions of the particular unit. 

 

5. Limited Common Elements refers to the square footage of those Common Elements which 

serve or benefit exclusively one or more but not all the Units and/or the Unit Owners, including but 

not limited to balconies, decks, sundecks, roof decks, patios, porches, terraces, yards, rear yards, 

courtyards, gardens and cellar space, if any. Limited common elements are uninhabitable space that 

may not be legally used as a bedroom or living room and doing so may result in a building code 

violation being issued against the Building. 

 

6. Common Charges have been estimated by the Sponsor and include water and sewer charges, 

fire and liability insurance for the building and Common Elements, and maintenance and operation 

of the Common Elements.  Common Charges are collected in order to fund the Condominium 

Budget shown in Schedule B and corresponding notes. Common Charges are collected monthly. 

Common Charges exclude repair and decoration to the inside of a home and electricity for each Unit 

and insurance for personal belongings.  Common charges for each Unit (residential and Commercial) 

are based on each Unit’s Percent of General Common Interest.  See Schedule B-1 for estimated gas 

and electric costs for each Residential Unit.  

 

There is no separate water or sewer rental charges by the Condominium as they are included 

in the common charges. 

 

The Sponsor is not offering or procuring mortgage financing. If a Purchaser obtains 

financing, Purchaser’s debt service will be an additional monthly expense. 

 

7. This figure is the monthly Common Charges for each unit calculated by dividing the annual 

Common Charges by twelve. 

 

8. This figure is the real estate tax shown annually without any tax benefits.  After the 

Condominium is divided into individual tax lots, each Unit will be taxed as a separate tax lot and 

each Unit Owner will be responsible only for the real estate tax of his or her Unit and not for any lien 

arising out of the non-payment of real estate taxes by other Units. Real estate tax estimates are based 

upon annual tax estimates for the entire property upon completion as estimated by Tuchman, 

Korngold, Weiss, Liebman & Gelles, LLP, Sponsor’s specialist, by letter dated November 21, 2016 

(included in Part II of this Plan).  Real estate taxes for the Units will be assessed by the New York 

City Department of Finance. Based on the opinion of Sponsor’s expert, the current tax rate for 

residential condominiums is 13.25% (Class 2) and 11.00% for commercial condominiums (Class 4). 

The sponsor’s tax assessment expert has estimated the assessed value for the building when 

completed at $3,000,000.00 for residential units and $2,000,000.00 for the commercial units.  At 

current rates, the projected post construction tax levy for the entire property calculates to 

$397,500.00 for the residential units and $220,000.00 for the commercial units. The real estate tax 

estimates for each unit were calculated on the assumption that the real estate taxes payable with 

respect to each Residential Unit for the first year of Condominium operation will be allocated in 

proportion to each Unit’s Percent of General Common Interest as set forth in Schedule A. Upon 
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determination of individual tax lots and individual residential unit assessments, the New York City 

tax authorities may allocate taxes between the residential units in proportion to each residential unit’s 

purchase price or imputed market value rather than its Percentage of Residential Common Interest 

and, if so, Residential Units having the same or similar percentage interest may pay different real 

estate taxes and taxes may differ from those set forth on Schedule A.   

 

 SPONSOR MAKES NO REPRESENTATION THAT THE ASSESSED VALUE OF THE 

PROPERTY, THE ESTIMATED ALLOCATIONS OR THE TAX RATE WILL NOT BE 

CHANGED. SPONSOR MAKES NO REPRESENTATIONS REGARDING THE 

METHODOLOGY WHICH THE TAXING AUTHORITIES WILL USE IN FUTURE TAX 

YEARS. SPONSOR MAKES NO REPRESENTATION THAT THE ASSESSED VALUE OF THE 

PROPERTY, THE ESTIMATED ALLOCATIONS OR THE TAX RATE WILL NOT BE 

CHANGED AND SIGNIFICANTLY DIFFERENT THEN THE ESTIMATES PROVIDED 

HEREIN.  PURCHASERS ARE ADVISED THAT THE NEW YORK CITY TAXING 

AUTHORITIES HAVE IMPLEMENTED SIGNIFICANT INCREASES IN THE TENTATIVE 

ASSESSED VALUATIONS FOR NEW CONSTRUCTION CONDOMINIUMS WHICH DO NOT 

APPEAR CONSISTENT WITH THEIR VALUATIONS IN PRIOR YEARS.  SPONSOR MAKES 

NO REPRESENTATIONS REGARDING THE METHODOLOGY WHICH THE TAXING 

AUTHORITIES WILL USE IN FUTURE TAX YEARS. 

 

9. This is the annual real estate taxes without the 421-a tax abatement divided by 12 to yield the 

monthly amount. 

 

10. The Sponsor has submitted an application for a 421-a tax exemption. Sponsor will use its 

best efforts to obtain a 421-a tax exemption. Based on the opinion of sponsor’s tax expert, Tuchman, 

Korngold, Weiss, Liebman & Gelles, LLP, by letter dated November 21, 2016, assuming the Sponsor 

is successful in obtaining 421-a tax benefits, the estimated projected post construction tax levy for 

the residential units calculates to $25,829.00. There is no guarantee the application will be granted by 

the New York City Department of Housing Preservation and Development (“HPD”). If, for any 

reason, Sponsor’s application is not approved, the Units will be subject to full taxation and will 

receive no tax abatement benefits and will be required to pay the full amount of real estate taxes 

assessed against the unit. The fact that tax abatement benefits are ultimately not received shall not be 

a basis for a Purchaser to rescind a Purchase Agreement or otherwise fail to close title to a Unit. If a 

421-a tax exemption is granted, any increase in the assessed valuation of the property shall be 

exempt from real property taxes for eleven (11) year after which the exemption would decline at the 

rate of 20% per year for the next ensuing 4 years. See Section XIX, entitled Real Estate Taxes. 

 

The Sponsor intends on filing an application with the New York City Department of Finance 

for Industrial Commercial Abatement Program (“ICAP”) benefits to be applied against the 

Commercial Unit. Estimates of real estate taxes in Schedule A, with and without ICAP were made by 

Tuchman, Korngold, Weiss, Liebman & Gelles, LLP, Sponsor’s specialist, by letter dated November 

21, 2016. Based on said letter, Sponsor projects that the ICAP benefit will only commence July 1, 

2019 and so for the First Year of Condominium Operation, the tax assessed on the Commercial Unit 

will be $110,000.00 for the first half (January 1-June 30 with no benefit) and $8,571.00 for the 

second half (7/1-12/31 with ICAP benefits) for a total tax amount of $118,571.00.  Sponsor expects 
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that in subsequent years the full ICAP benefit will be applied to the commercial units. See Section 

XIX, entitled Real Estate Taxes. 

 

Sponsor must satisfy numerous requirements in order to obtain the 421-a tax abatement. Most 

importantly, the project must be located in an area that has been “vacant, predominantly vacant, 

underutilized or improved with a non-conforming use” 36 months prior to commencement of 

construction and construction shall be completed no later than 36 months after commencement. 

Sponsor commenced construction in June of 2015. 

 

The Building is not located within a 421-a tax exemption exclusion area and therefore, is 

entitled to the exemption pursuant to applicable laws. 

 

There is no restrictive declaration concerning affordable housing recorded in the property 

records and therefore, Sponsor is not obligated to include any affordable housing units as part of the 

Condominium. 

 

The Building is exempt from NY Real Prop. Tax Law Section 421-a[8](c)(ii) because it 

contains fewer than fifty residential units.  

 

If, prior to consummation, Sponsor rents any residential unit (or portion thereof) to any 

person other than an interim lessee, Sponsor is obligated to abandon the Offering Plan in accordance 

with the provisions of 13 NYCRR Sections 20.1(1)(2) and 20.5(g).  

 

Sponsor has fifteen (15) months from the date of the issuance of a final certificate of 

eligibility from HPD to declare its offering plan effective. Thereafter, Sponsor is obligated to register 

units in the Building as rent stabilized as they become occupied. 

 

Purchasers may obtain more information about the Section 421-a application process, tax 

benefits, and requirements associated therewith at:  

http://www.nyc.gov/html/hpd/html/developers/421a.shtml 

 

SPONSOR MAKES NO GUARANTEE THAT 421-A TAX EXEMPTION OR 

ABATEMENT OR ICAP WILL BE ISSUED. 

 

11. This figure is the annual real estate tax with the 421-a tax abatement for each unit divided by 

twelve to yield the monthly amount. 

 

There is no separate water or sewer rental charges by the Condominium as they are included 

in the Common Charges. 

 

If, prior to consummation, Sponsor rents any residential unit (or portion thereof) to any 

person other than an interim lessee, Sponsor is obligated to abandon the Offering Plan in accordance 

with the provisions of 13 NYCRR Sections 20.1(1)(2) and 20.5(g).  

 

12. This figure is the total of the monthly real estate taxes (without the 421-a abatement or ICAP) 

26

http://www.nyc.gov/html/hpd/html/developers/421a.shtml


added to the monthly common charge. Some of these charges may be tax deductible.  See Part XVIII, 

“Opinion of Counsel”. 

 

13. This figure is the total of the monthly real estate taxes (with the 421-a abatement) added to 

the monthly common charge. Some of these charges may be tax deductible.  See Part XVIII, 

“Opinion of Counsel”. 
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SECTION V. 

SCHEDULE B 

PROJECTED BUDGET FOR FIRST YEAR OF CONDOMINIUM OPERATION 

THE SMYTH CONDOMINIUM  

 

Forty-One (41) Residential Units and five (5) commercial units to begin January 1, 2019 through 

December 31, 2019 

 

PROJECTED INCOME 

Common Charges ...............................................................................................$183,864.39 

 

EXPENSES 

 

Labor (see note 1) ................................................................................................$28,469.00 

 

Utilities 

Gas (see note 2) .................................................................................................$0.00 

Electric (see note 3)..................................................................................$31,271.00 

 

Water Charges and Sewer Rents (see note 4) ......................................................$25,964.39 

 

Repair, Maintenance and Supplies (see note 5) ...................................................$12,000.00 

 

Service Contracts (see note 6) 

Elevator  .....................................................................................................$6,600.00 

Virtual doorman  ........................................................................................$9,960.00 

Fire alarm monitoring ................................................................................$3,000.00 

 

Insurance (see note 7)...........................................................................................$19,500.00 

 

Management Fees (see note 8) .............................................................................$12,000.00 

 

Office Expenses (see note 9) .....................................................................................$100.00 

 

Legal Fees and Accounting Fees (see note 10) ......................................................$5,000.00 

 

Contingency Fund (see note 11) ..........................................................................$10,000.00 

 

Reserve Fund (see note 12) ..................................................................................$20,000.00 

 

TOTAL...........................................................................................................................$183,864.39 

 

In the event the estimated first year differs from the actual commencement of the budget year 

by six (6) months or more, Sponsor will amend the plan to include a revised budget.  See explanatory 

notes. If the amended budget exceeds this budget by 25% or more, the Sponsor will offer all 
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purchasers the right to rescind the purchase agreement. Purchasers in contract shall have fifteen (15) 

days after the date of presentation of the notice to purchasers to exercise the right to rescind the 

Purchase Agreement, whether or not Sponsor offers to guarantee the previous budget projection.  If a 

Purchaser rescinds their Purchase Agreement based on the foregoing, their deposits will be returned. 

Funds paid by Purchasers for special work or upgrades will not be returned to Purchasers who 

rescind their purchase agreement under this provision.  
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NOTES TO SCHEDULE B 

 

1. A non-union, full time super will be employed by the Condominium. Sponsor estimates an 

annual salary of $26,400 ($2,200.00 per month) plus the applicable taxes required by law of 

approximately $2,069.00 for a total of $28,469.00. The foregoing level of staffing complies with 

applicable housing and labor laws and the salary contemplated herein meets state minimum wage 

laws. 

 

2. The Common Elements will not utilize gas service. 

 

Please refer to Schedule B1 for individual Unit heating costs.  

 

3. Based on the opinion of Neville Engineering Group of 661 Plainview Road, Bethpage, NY 

11714, dated November 29, 2016 and included in Part II herein, the cost for electric service to the 

Common Elements will cover the cost of lighting, fans, and other system utilizing electric energy in 

the common areas including the combined heat/HVAC for heating and air conditioning the common 

areas which is located in the public lobby and first floor hallways.  This figure may rise or fall 

depending on usage and energy source prices.  

 

4. Based on the opinion of Neville Engineering Group of 661 Plainview Road, Bethpage, NY 

11714, dated November 29, 2016, the annual cost of water and sewer is based on the estimated 

combine water and sewer rate of $9.87 per hundred cubic feet of water multiplied by the estimated 

annual usage, for a total annual cost of $25,964.39.  This figure may rise or fall depending on usage 

and water source prices. This figure is based on usage of 140 gallons of water per day which 

translates to 2,801 hundred cubic feet (HCF) of water annually.  

 

Water shall be supplied to all of the Units and the Common Elements through one or more 

building meters and, the Board of Managers shall pay, as a Common Expense all charges for water 

consumed on the Property and in the Units, together with all related sewer rents arising therefrom, 

promptly after the bills for the same shall have been rendered.  In the event that a Commercial Unit 

elects to install a submeter to measure water consumption separately from the building meters, such 

Commercial Unit or Units, shall be entitled to a credit against Common Charges for the portion of 

such Common Charges allocable to water/sewer charges for such Commercial Unit based on its 

Percent of Common Interest.  

 

5. Since the Building will be newly constructed it has no operating history upon which to 

project future costs of repairs and maintenance. No major capital repairs are included in the First 

Year's Budget since all major construction and mechanical systems will be new. Future major capital 

repairs to the Common Elements will be borne by all Unit Owners. The budgeted figure for this item 

includes the cost of normal maintenance and repairs to the Common Elements of the Building that 

are the responsibility of the Condominium such as minor electric and plumbing work in common 

areas, snow removal and repairs of common areas. This projection is based on Sponsor’s experience. 

Each Unit Owner will be responsible for the cost of the interior maintenance, repairs, decoration and 

painting of their respective units, including the appliances, incremental heating/air-conditioning units 

and any Limited Residential Common Elements appurtenant thereto. Repairs and Maintenance have 
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been allocated to all Units based upon each Unit's Common Interest Percentage. 

 

6. The sponsor estimates that the elevator service contract will cost approximately $550.00 per 

month. No contract has been entered into for this service at the time of the filing of the plan. 

 

The sponsor will provide a virtual doorman service to all Unit Owners.  The budgeted 

amount is based on preliminary estimates obtained from the service provider. This cost for the 

system includes the cost of an internet connection which is required for the service. The cost of 

internet service is approximately $100,00 per month. Based on current market rates  

  

7. Based on an estimate received by the R&L Herman Inc. of 616 Bedford Avenue, Brooklyn, 

NY 11211, dated December 13, 2016 for an all risk replacement cost property insurance policy with 

a $8,400,000.00 replacement cost policy for damage arising from fire or other peril with no co-

insurance provision and $1,000,000.00 public general liability coverage ($2,000,000 aggregate) with 

a deductible of $5,000.00 and excess liability of $5,000,000.00, the premium is $19,500.00  The 

insurance policy shall provide that each owner is an additional insured party, there will be no 

cancellation of the policy without notice to the board of managers, a waiver of subrogation, a waiver 

of invalidity because of the acts of the insured and unit owners, a waiver of pro-rata reduction if unit 

owners obtain additional coverage. In the event of a partial or total loss, this policy will cover the 

replacement of the building without causing the Condominium to become a co-insurer.  The 

insurance coverage does meet the requirements of most lenders.  This quote does not include Fidelity 

bond, officers and director’s coverage, rent insurance and excess but all may be purchased for an 

additional premium. Sponsor estimates that the additional premium could increase the current 

premium by at least 50%.   

 

Purchaser’s should note that it is desirable to obtain additional insurance at their own cost to 

cover such risks as, fire and casualty losses to unit contents, replacements, additions, fixtures and 

improvements, and liability coverage for occurrences within the unit or, where applicable, on limited 

common elements.  

 

In the event that additional insurance coverage is required by the Federal Housing 

Administration in order for it to insure or guarantee a mortgage on a Unit, the Sponsor shall obtain 

such additional insurance so as to comply with any such requirements. 

 

8. The Sponsor has entered into a management agreement with Redmane Realty Management 

LLC for the management of the Condominium at a flat fee of $1,000.00 per month. Redmane Realty 

Management LLC is an affiliate of the Sponsor. The agreement is for a term of 2 years. The 

responsibilities of the management company are set forth in Section XXIII herein. The rate charged 

by the management company is not more than the prevailing rate for comparable services. 

 

9. To provide office supplies, photocopying, postage and other miscellaneous office expenses. 

 

10. Pursuant to the proposal provided by Meyer M. Nevenzahl, CPA, of 1053 East 2 Street, 

Brooklyn, NY 11230, the fee to provide a certified financial statement and tax returns for the  

Condominium for the first year of operation is estimated to be $3,250.00. The Sponsor estimates an 
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additional amount of $1,750.00 for legal fees for contract review, common charge collection 

requirements and other miscellaneous legal services. This projection is based on Sponsor’s 

experience in light of the fact that there is not expected to be any material legal issues in the first year 

of operations.  This estimate does not include the cost of litigation, if any, that might arise during this 

initial period. 

 

11. This amount will be placed on deposit in order to provide for any unanticipated expenses 

or increases in the projected expenses of the Condominium.  

 

12. This amount will be placed on deposit in order to provide for major capital repairs or 

replacement items likely to be needed within the first five years of Condominium operation. Sponsor 

does not anticipate that any such repairs will be required. 

 

THE BUDGET, HOWEVER, IS NOT INTENDED AND SHOULD NOT BE TAKEN AS A 

GUARANTEE OR WARRANTY BY ANYONE THAT THE ANNUAL COMMON CHARGES 

OR COMMON EXPENSES FOR THE FIRST OR ANY SUBSEQUENT YEAR OF OPERATION 

OF THE PROPERTY BY THE BOARD WILL BE AS SET FORTH IN THE BUDGET. IN FACT, 

IT IS LIKELY THAT THE ACTUAL INCOME AND EXPENSES FOR THE FIRST YEAR OF 

CONDOMINIUM OPERATION WILL VARY FROM THE AMOUNTS SHOWN IN THE 

BUDGET. 
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SECTION VI.  SCHEDULE B-1 

ENERGY COSTS FOR UNITS DURING  

FIRST YEAR OF CONDOMINIUM OPERATIONS 

 
Unit  Estimated  Estimated Estimated      Estimated  

Number  Electric  Electric  Gas                Electric 

  Cost (year) Cost (Month)    Cost (year)     Cost (Month) 

3A  $2,544.00 $212.05  $639.84  $53.32 

3B  $1,923.00 $160.25  $639.84  $53.32 

3C  $1,923.00 $160.25  $639.84  $53.32 

3D  $1,923.00 $160.25  $639.84  $53.32 

3F  $2,586.00 $215.55  $639.84  $53.32 

3G  $2,586.00 $215.55  $639.84  $53.32 

3I  $1,883.00 $156.99  $639.84  $53.32 

3J  $1,923.00 $160.25  $639.84  $53.32 

3K  $1,923.00 $160.25  $639.84  $53.32 

3L  $2,586.00 $215.55  $639.84  $53.32 

4A  $2,544.00 $212.05  $639.84  $53.32 

4B  $1,923.00 $160.25  $639.84  $53.32 

4C  $1,923.00 $160.25  $639.84  $53.32 

4D  $2,544.00 $212.05  $639.84  $53.32 

4E  $1,923.00 $160.25  $639.84  $53.32 

4F  $2,544.00 $212.05  $639.84  $53.32 

4G  $1,883.00 $156.99  $639.84  $53.32 

4H  $1,923.00 $160.25  $639.84  $53.32 

4I  $1,883.00 $156.99  $639.84  $53.32 

5A  $2,544.00 $212.05  $639.84  $53.32 

5B  $1,923.00 $160.25  $639.84  $53.32 

5C  $1,923.00 $160.25  $639.84  $53.32 

5D  $2,544.00 $212.05  $639.84  $53.32 

5E  $1,923.00 $160.25  $639.84  $53.32   

5F  $2,544.00 $212.05  $639.84  $53.32   

5G  $1,883.00 $156.99  $639.84  $53.32 

5H  $1,923.00 $160.25  $639.84  $53.32 

5I  $1,883.00 $156.99  $639.84  $53.32 

6A  $2,544.00 $212.05  $639.84  $53.32 

6B  $1,923.00 $160.25  $639.84  $53.32 

6C  $1,923.00 $160.25  $639.84  $53.32  

6D  $2,544.00 $212.05  $639.84  $53.32  

6E  $1,923.00 $160.25  $639.84  $53.32 

6F  $2,544.00 $212.05  $639.84  $53.32 

6G  $1,883.00 $156.99  $639.84  $53.32 

6H  $1,923.00 $160.25  $639.84  $53.32 

6I  $1,883.00 $156.99  $639.84  $53.32 

PH1  $2,544.00 $212.05  $639.84  $53.32 

PH2  $2,586.00 $215.55  $639.84  $53.32 

PH3  $2,586.00 $215.55  $639.84  $53.32 

PH4  $2,586.00 $215.55  $639.84  $53.32 

 

 

NOTES TO SCHEDULE B-I 

 

1. The estimates above were provided by Neville Engineering Group of 661 Plainview Road, 

Bethpage, NY 11714 by letter dated November 29, 2016 which is included in Part II of this Plan. 

 

2. Each Unit Owner will be responsible for the cost of electricity, gas and hot water supplied to 

his Unit. Charges for each unit will be payable directly to the utility company by each Unit Owner.  
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The building uses gas for cooking, heat and hot water and electricity for air conditioning and all 

other power needs. Estimate costs for electricity vary based on the location and area of the units.  

These rates have been determined by the current and prevailing rates of electricity as determined by 

Con Edison and account for an inflation factor of 10% and applicable sales taxes. The rates above are 

based on a cost of $.21 per kilowatt hour for electric usage and $.93 per therm for gas usage. 

 

3. The estimated costs are subject to changes by the National Grid and Con Edison, the utility 

companies providing gas and electricity. 

 

4. In view of the fact that these averages may include the use of energy by persons of varying 

needs, occupying dissimilar types of dwelling units, constructed of different materials at different 

times, with different standards of comfort or with families of different sizes, the amount of energy 

used by the purchaser may vary substantially from the average estimates herein provided. In addition, 

the effect of inflation, and other factors may raise the cost of electricity and/or gas substantially 

higher than the current or projected rate.  Certain factors beyond Sponsor’s control may substantially 

affect the cost of heating and cooling after the purchase of a unit or in subsequent years.  

 

5. Although the Sponsor is under obligation to provide accurate information to prospective 

purchasers, factors beyond its control may substantially affect the cost of heating and cooling after 

the purchase of a unit or in subsequent years. Sponsor represents, however, that it has followed the 

plans and specifications provided by the manufacturer of the heating, hot water and air conditioning 

units together with the recommendation of the utility company and other experts to enable these 

items of equipment to operate at optimum efficiency at the lowest cost Sponsor represents that it has 

not been induced to select the heating system described herein on the basis of any financial 

inducement other than the comparative advertising and price of the system made to it by the 

manufacturer or distributor of the system or by the supplier of energy to be used in connection 

therewith or by any of their agents or employees 
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SECTION VII. 

 

 COMPLIANCE WITH REAL PROPERTY LAW ' 339(I) 

 

Each unit shall have appurtenant thereto a common interest as expressed in the declaration. Such 

interest shall be in the approximate proportion that the fair value of the unit at the date of the 

declaration bears to the then aggregate fair value of all the units pursuant to Real Property Law '339-

i(1)(iv).  See the letter attached.  
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SECTION VIII. 

 

COMMERCIAL UNIT 

 

                Sponsor (and its successors and assigns) reserves the right to use the Commercial Units for 

any lawful purpose permitted under the Zoning Resolution of the City of New York and other 

applicable law such as general retail stores or restaurant except that the Commercial Unit may not be 

used for any obscene or noxious purpose such as an adult video establishment.  Except as set forth in 

the preceding sentence, neither the Board nor the Unit Owners will have any right to restrict or limit 

any lawful use of the Commercial Units.  No representation or warranty is made as to who the owner 

or tenants of the Commercial Units may be at any time or as to the uses to which such Unit may be 

put at any time. 

 

               The following is a summary of certain additional rights and obligations of the Commercial 

Unit Owner relating to the use and ownership of the Commercial Unit (see the Declaration and By-

Laws for details and a full description of the rights of the Commercial Unit owners): 

(a) the Commercial Unit Owner and its Permitted Users, shall have the right, without the 

approval of the Condominium Board, Managing Agent, other Unit Owners, or 

representatives of holders of mortgages on Units to make alterations, additions, 

improvements, or repairs in or to the interior portions of the Commercial Unit, 

whether structural or non-structural, ordinary or extraordinary, and to subdivide 

and/or combine such Commercial Unit, provided that such alterations, additions, 

improvements or repairs are in compliance with Law and the terms of the Declaration 

and By-Laws; 

(b) the Commercial Unit Owner and its Permitted Users shall have an easement to use 

the sidewalks adjacent to such Commercial Unit for any purposes permitted by Law, 

including without limitation, food and beverage services and the placement of 

outdoor seating, tables, lighting and signage on such sidewalks adjacent thereto 

provided the entrances to the Building are not impeded by such use. In the event the 

Commercial Unit Owner utilizes such sidewalks, the cost of maintenance and repair 

of such sidewalk during the period of such use or resulting from such usage shall be 

borne by the Commercial Unit Owner; 

(c) the Commercial Unit Owner shall have the right to make all arrangements for the 

prompt  repair and restoration of such Commercial Unit to the extent the Commercial 

Unit is damaged or destroyed by fire or other casualty; 

(d) the Commercial Unit Owner and its Permitted Users shall have the right and an 

easement (i) for ingress and egress through all Common Elements for the purpose of 

accessing such Commercial Unit or any portion of the Building servicing such 

Commercial Unit; (ii) to install, operate, maintain, repair, alter, rebuild, restore and 

replace any pipes, wires, ducts, vents, cables, conduits or other lines, equipment or 

facilities forming a part of or relating to the Commercial Unit in, over, under, through 

or upon the Common Elements or elsewhere on the Property; and (iii) to erect, 
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maintain, repair and replace one or more signs and lighting of such size and content 

as the Commercial Unit Owner shall determine, in the storefronts and windows of 

such Commercial Unit for the purposes of advertising the sale or rental of all or any 

portion of the Commercial Unit or the operation of any business of a tenant or 

occupant of a Commercial Unit. Notwithstanding the foregoing, the Commercial Unit 

Owner shall not be permitted to erect any signage and/or lighting on the exterior 

facade of the Building above the uppermost portion of the Commercial Unit; 

(e) the Commercial Unit Owner (subject to Sponsor's prior written consent in each 

instance for so long as Sponsor continues to own an Unsold Unit), shall have the 

right, but not the obligation, at such Commercial Unit Owner's sole cost and expense, 

to alter, modify, and/or restore the exterior facade of the Building appurtenant to such 

Commercial Unit (including storefronts and windows of such Commercial Unit) and 

to create additional means of egress and ingress to such Commercial Unit, provided 

that such alterations, modifications and/or restorations are in compliance with Law 

and the terms of the Declaration and By-Laws; 

(f) the Condominium Documents may not be amended or modified so as to adversely 

affect a Commercial Unit Owner without the prior written consent of the affected 

Commercial Unit Owner; 

(g) the Commercial Unit Owner shall have the right to sell or lease all or any portion of 

the Commercial Unit without complying with any right of first refusal or transfer fee 

contained in the Declaration or By-Laws; 

(h) notwithstanding any subdivision of the Commercial Unit, the Commercial Unit 

Owner(s) shall have the right to designate 1 member to the Condominium Board; 

(i) members of the Condominium Board designated by a Commercial Unit Owner may 

only be removed by such Commercial Unit Owner, who alone will have the right to 

elect or designate a replacement; and 

(j) any decisions by the Condominium Board which solely affect a Commercial Unit 

may be made only by the Member of the Condominium Board designated by such 

Commercial Unit Owner.  

 

The Owner of any retail condominium unit created as a result of the sub-division of the 

Commercial Unit will retain the same rights afforded the Commercial Unit Owner as set forth herein. 

 

In addition, the Commercial Unit Owners will have an easement through and along all of the 

Common Elements to install, maintain, operate, repair and replace any and all cables, conduits, 

wires, apparatus and equipment as may be required in connection with telecommunications and the 

general operation of the Commercial Units and similar equipment.  The Condominium Board and 

any individuals assigned by any utility company to read or maintain water meters shall have an 

easement through the Commercial Unit to the water and electrical meter rooms.  Further, any utility, 

cable TV or similar company that is entitled by law to install equipment in such portion of the 
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Common Elements shall have the right of access to the common areas.  Each of the foregoing 

easements shall be exercised in such manner as to not unreasonably disrupt the use by other Unit 

Owners of their respective Units. See “Rights and Obligations of Unit Owners and Board of 

Managers”.  However, it is Sponsor’s opinion that the foregoing rights in favor of the Commercial 

Unit Owner will not have a material adverse impact upon the Condominium. 

 

The Common Charges payable by the Commercial Unit Owner are based on the Common 

Interest of the Commercial Unit. If the Board of Managers incurs any increase in insurance premiums 

as a direct result of an increase in insurance risk resulting from any special use of a Commercial 

Unit, such Commercial Unit Owner shall bear the cost of any such increase in insurance premiums 

over the premiums that would be charged but for the extra insurance risk due to the use of such 

Commercial Unit. 

 

The Declaration and Bylaws authorize the Board of Managers to allocate and apportion Common 

Charges to residential or non-residential units, or a combination thereof, based on special or 

exclusive use or availability, or exclusive control, of particular units or common areas by particular 

unit owners. Any dispute between the Commercial Unit Owner and the Board of Managers regarding 

special allocations will be resolved by arbitration to be conducted in New York City by the American 

Arbitration Association. The rules governing the procedure of the American Arbitration Association 

are available on the website of the organization at www.adr.org. Unit Owners are waiving their right 

to seek redress in Court as a result of this provision and are advised that appeal rights are much more 

limited in arbitration proceedings then in Court. The decision of the arbitrator is final except for very 

limited circumstances.  Any matter required or permitted to be determined by arbitration pursuant to 

the terms of the Bylaws of the Condominium shall be submitted for resolution by a panel of three (3) 

arbitrators in a proceeding held in the City of New York, which arbitrators shall be appointed as 

follows: One arbitrator shall be chosen by the Board of Managers, one arbitrator shall be chosen by 

the Unit Owner and the third arbitrator shall be chosen by the two aforementioned arbitrators. The 

decision of the arbitrators so chosen shall be given within thirty (30) days after his or her selection or 

appointment. The decision shall be enforceable in a court of law of competent jurisdiction. The 

parties to any dispute required or permitted to be resolved by arbitration pursuant to the terms of the 

Condominium Documents may, by written agreement, vary any of the terms of Section 1 hereof with 

respect to the arbitration of such dispute or may agree to resolve their dispute in any manner, 

including, without limitation, the manner set forth in Section 3031 of the Civil Practice Law and 

Rules of the State of New York and known as “New York Simplified Procedure for Court 

Determination of Disputes.” The decision in any arbitration conducted pursuant to the terms herein 

hereof shall be binding upon all of the parties thereto and may be entered in any court of appropriate 

jurisdiction. Each party shall bear its own costs and expenses in connection with such arbitration, 

except that the cost of the arbitrator shall be borne by the losing party.  In this regard, should the 

Commercial Unit Owner lose such arbitration, the cost of the arbitrator shall be borne by the 

Commercial Unit Owner.  If the Condominium Board should lose any such arbitration, the cost of 

the arbitrator shall be a Common Expense to be shared by all Residential Unit Owners in accordance 

with their respective Common Interests. 

The Condominium Board shall not have the right to amend, modify, add to, or delete any of 

the terms of these Bylaws, Declaration of Residential Rules and Regulations if the same would 

materially and adversely affect Sponsor and/or a Commercial Unit Owner, without the prior written 
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consent of Sponsor or the affected Commercial Unit Owner. 

 

Based upon the opinion of Sponsor’s budget expert, as contained in Part II of the Plan, 

Sponsor estimates that the Common Charges payable by the Commercial Unit Owner are sufficient 

to cover the Common Expenses fairly attributable to the Commercial Unit.  .   
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SECTION IX. CHANGES IN PRICES AND UNITS 

 

Sponsor reserves the right to change the Purchase Price, the manner of payment thereof and 

any other term of sale of any Unit, at any time and from time to time, both before and after the 

recording of the Declaration, without any prior notice and without the prior consent of the Managing 

Agent, if any, the Board of Directors, if any, and Unit Owner, any mortgagee or any other party. 

 

The offering prices set forth in Schedule A may be changed only by a duly filed amendment 

to the plan when the change in price is an across the board increase or decrease affecting one or more 

lines of units or unit models, or is to be advertised, or is a price increase for an individual purchaser. 

Prices and specified terms of sale are negotiable and the Sponsor may enter into an agreement with 

an individual purchaser to sell one or more units at prices lower than those set forth in Schedule A 

without filing an amendment.  

 

No change will be made in the size or number of units and/or their respective percentages of 

Common Interest, and no material change will be made in the size or quality of Common Elements, 

except by amendment to the plan and, when applicable, to the Declaration.  

 

Sponsor reserves the right to reconfigure the layout of the Common Elements without the 

prior consent of the Managing Agent, if any, the Board of Directors, if any, and Unit Owner(s), any 

mortgagee(s) or any other party without amendment to the plan and, or applicable, to the Declaration 

if no material change will result to the Limited Common Element allocated to any Unit. In the event 

that the Sponsor changes the layout of the common elements that causes a material change to the 

limited common element of a Unit, the Unit purchaser shall have the right to rescind their Purchase 

Agreement and receive a return of their down payment and any money paid for upgrades and extras 

ordered. 

 

Sponsor reserves the right to change the unit size, layout, or percentage of Common Interest, 

at any time and from time to time, both before and after the recording of the Declaration, without any 

prior notice and without the prior consent of the Managing Agent, if any, the Board of Directors, if 

any, and Unit Owner, any mortgagee or any other party. However, unless an affected purchaser 

consents, no material change will be made in unit size, layout, or percentage of Common Interest if a 

purchase agreement has been executed and delivered to the Sponsor for that unit and the purchase 

agreement is in effect. 

 

Unless all purchasers consent, no material change will be made in the size and no material 

adverse change will be made in the quality of Common Elements.  
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SECTION X. INTERIM LEASES 

 

Sponsor reserves the right to rent or lease vacant units to Purchasers and non-Purchasers at 

any time after consummation of the offering plan and after the First Closing.  Once a purchase 

agreement is executed for a vacant residential unit, that unit may only be leased to the Purchaser for 

that particular Unit pursuant to a lease (also referred to as “Interim Lease”) on the terms set forth in 

this section of the Plan. A form Interim Lease is included in Part II of this Plan. 

 

No rental protection laws are applicable to interim lessees.  Specifically, Units subject to 

Interim Leases are not and will not be “rent controlled” or “Rent Stabilized” and will not be subject 

to the New York City Rent Law or the Emergency Tenant Protection Act of 1974, the New York 

City Rent Stabilization Law or the New York City Rent Stabilization Code, as such laws and 

regulations are currently in effect. 

 

An Interim Lease shall be prepared on a form that will be available for inspection at the office 

of the Sponsor and shall contain a default provision as described below.  The rent payable under the 

Interim Lease shall be negotiated by the parties.  The term of such Interim Lease shall expire at the 

earlier of (i) the date of the closing of title for the unit covered by such interim lease, (ii) the date 

fixed in the Interim Lease as the expiration of the term, or (iii) the date upon which the Interim Lease 

is terminated at the option of the Sponsor by reason of a default of the Purchaser-tenant under the 

Interim Lease or a casualty or condemnation affecting the Unit or (iv) the date upon which the 

Interim Lease is terminated by the Purchaser-tenant or Sponsor as provided below. 

 

An uncured default under the purchase agreement shall be deemed a default under the Interim 

Lease and an uncured default under the Interim Lease shall be considered a default under the 

purchase agreement and will permit Sponsor to cancel the purchase agreement in accordance with its 

terms.  The Purchaser-tenant will be required to vacate the Unit occupied under the Interim Lease 

within thirty (30) days after notice is sent of Sponsor’s intent to cancel the Purchase Agreement, 

provided that the Purchaser-tenant fails to cure any such default within the applicable grace period, if 

any, with TIME BEING OF THE ESSENCE.  Before a default under the Interim Lease may be 

declared a default under the purchase agreement, either (i) the sponsor must obtain an order of 

eviction or other judgment or order from a court or agency of competent jurisdiction against the 

Purchaser-tenant, or (ii) the Purchaser-tenant must have vacated the Unit. 

 

If the Purchaser-tenant should exercise any right to terminate or rescind the purchase 

agreement or Interim Lease, such termination or rescission will be contingent upon the Purchaser-

tenant surrendering possession of the Unit and leaving same in broom clean condition and vacant 

within thirty (30) days after the election to terminate or rescind is made.  All rent due must be paid 

through the date of the surrender of possession.  The Purchaser-tenant shall be liable for any damage 

caused to the Unit and for any other liability under the purchase agreement and the Interim Lease. 

 

In no event will any portion of the rental paid under an Interim Lease be credited toward the 

Purchase Price of the Unit subject to the Interim Lease. Any inconsistencies between the Interim 

Lease and the Plan, terms of the Plan shall control.  
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Prior to the first closing, the entire building will be insured by the Sponsor and after the first 

closing, the entire building will be insured by the Condominium. A person who takes possession 

prior to closing assumes the risk of losses not covered by insurance. 
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SECTION XI. PROCEDURE TO PURCHASE 

 

1. Purchaser Agreement; Down Payment 

 

Any person may accept Sponsor's offer to sell a Unit by entering into a Purchase Agreement 

with the Sponsor.  The agreement provides that the Purchaser will purchase from the Sponsor a 

designated unit in the Condominium described in the Declaration creating such Condominium.  A 

copy of the form purchase agreement is contained in Part II of the Offering Plan.  Purchaser will be 

afforded a minimum of three (3) business days to review the offering plan and all filed amendments 

prior to executing a purchase agreement.  Any conflict between the offering plan and the purchase 

agreement shall be resolved in favor of the offering plan.   

 

Upon signing the purchase agreement, the purchaser shall make a down payment in an 

amount to be negotiated by the Purchaser and the Sponsor but of not less than $5,000.00 and not 

more than 10% of the total price of the unit plus the cost of special work ordered by the Purchaser, if 

any.  

 

Within ten (10) days after a purchaser delivers an executed purchase agreement together with 

the required deposit, the Sponsor must either accept the purchase agreement and return a fully 

executed counterpart to the purchaser or reject the purchase agreement and refund the full deposit 

previously tendered.  In the event the Sponsor does not return the purchase agreement timely, 

purchaser may extend his offer or demand the return of the deposit.  

 

The amount of the deposit, or down payment may be negotiated for each sale.  There may be 

increases in the deposit for special work ordered by the purchaser as is to be itemized in the purchase 

agreement. 

 

2. Escrow Funds Provision 

 

Eial Girtz PC, with an address at 1010 Northern Blvd., Suite 232, Great Neck, New York 

11021, telephone number (516) 466-6911, shall serve as escrow agent ("Escrow Agent") for Sponsor 

and Purchaser.  Escrow Agent has designated the following attorneys to serve as signatories: Eial 

Girtz.  All designated signatories are admitted to practice law in the State of New York.  Neither the 

Escrow Agent nor any authorized signatories on the account are the Sponsor, Selling Agent, 

Managing Agent, or any principal thereof, or have any beneficial interest in any of the foregoing. 

 

 The Escrow Agent has established the escrow account at Signature Bank, located at 485 

Madison Avenue, New York, New York 10022, in the State of New York ("Bank"), a bank 

authorized to do business in the State of New York.  The escrow account is entitled Eial Girtz, PC, 

IOLA Account ("Escrow Account").  The Escrow Account is an IOLA account and is federally 

insured by the FDIC to an unlimited amount but only to $250,000.00 per deposit. 

 

 All Deposits received by Purchaser shall be in the form of checks, money orders, wire 

transfers, or other instruments, and shall be made payable to or endorsed by the Purchaser to the 

order of Eial Girtz PC, as Escrow Agent. 
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  The Escrow Account is an IOLA account. There shall be no interest paid to Purchasers on 

Deposits made into the Escrow Account as the interest earned on IOLA accounts is paid into the 

New York State IOLA fund in order to fund their various programs. No fees of any kind may be 

deducted from the Escrow Account, and the Sponsor shall bear all costs associated with the 

maintenance of the Escrow Account.  

 

 The Purchase Agreement is attached hereto in Part II of the Plan.  The relevant escrow trust 

fund provisions are included in of the rider to the Purchase Agreement, which must be executed by 

the Escrow Agent.  

 

 The Escrow Agreement is attached hereto in Part II of the Plan.  The Escrow Agreement must 

be executed by the Sponsor, Purchaser, and Escrow Agent. 

 

 Within five (5) business days after the Purchase Agreement has been tendered to Escrow 

Agent along with the Deposit, the Escrow Agent shall sign the Purchase Agreement and place the 

Deposit into the Escrow Account.   Within (10) business days of the placing the deposit in the 

Escrow Account, Escrow Agent shall provide written notice to Purchaser and Sponsor, conforming 

the Deposit. The notice shall provide the account number and the initial interest rate to be earned on 

the Deposit.  Any Deposits made for upgrades, extras, or custom work shall be initially deposited 

into the Escrow Account, and released in accordance to the terms of a written agreement between 

Purchaser and Sponsor. 

 

 The Escrow Agent is obligated to send notice to the Purchaser once the Deposit is placed in 

the Escrow Account. If the Purchaser does not receive notice of such deposit within fifteen (15) 

business days after tender of the Deposit, he or she may cancel the Purchase Agreement within ninety 

(90) days after tender of the Purchase Agreement and Deposit to Escrow Agent.  Complaints 

concerning the failure to honor such cancellation requests may be referred to the New York State 

Department of Law, Real Estate Finance Bureau, 120 Broadway, 23rd Floor, New York, N.Y. 10271. 

Rescission shall not be afforded where proof satisfactory to the Attorney General is submitted 

establishing that the Deposit was timely placed in the Escrow Account in accordance with the New 

York State Department of Law’s regulations concerning Deposits and requisite notice was timely 

mailed to the Purchaser. 

 

 All Deposits, except for advances made for upgrades, extras, or custom work received in 

connection with the Purchase Agreement, are and shall continue to be the Purchaser’s money, and 

may not be comingled with any other money or pledged or hypothecated by Sponsor, as per GBL § 

352-h.   

 

 Under no circumstances shall Sponsor seek or accept release of the Deposit of a defaulting 

Purchaser until after consummation of the Plan, as evidenced by the acceptance of a post-closing 

amendment by the New York State Department of Law.  Consummation of the Plan does not relieve 

the Sponsor of its obligations pursuant to GBL §§ 352-3(2-b) and 352-h. 
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 The Escrow Agent shall release the Deposit if so directed: 

  (a) pursuant to the terms and conditions set forth in the Escrow Agreement and 

Purchase Agreement upon closing of title to the Unit; or 

  (b) in a subsequent writing signed by both Sponsor and Purchaser; or  

  (c) by a final, non-appealable order or judgment of a court. 

 

 If the Escrow Agent is not directed to release the Deposit pursuant to paragraphs (a) through 

(c) above, and the Escrow Agent receives a request by either party to release the Deposit, then the 

Escrow Agent must give both the Purchaser and Sponsor prior written notice of not fewer than thirty 

(30) days before releasing the Deposit.  If the Escrow Agent has not received notice of objection to 

the release of the Deposit prior to the expiration of the thirty (30) day period, the Deposit shall be 

released and the Escrow Agent shall provide further written notice to both parties informing them of 

said release.  If the Escrow Agent receives a written notice from either party objecting to the release 

of the Deposit within said thirty (30) day period, the Escrow Agent shall continue to hold the Deposit 

until otherwise directed pursuant to paragraphs (a) through (c) above.  Notwithstanding the 

foregoing, the Escrow Agent shall have the right at any time to deposit the Deposit contained in the 

Escrow Account with the clerk of the county where the [unit/building] is located and shall give 

written notice to both parties of such deposit. 

 

 The Sponsor shall not object to the release of the Deposit to: 

  (a) a Purchaser who timely rescinds in accordance with an offer of rescission 

contained in the Plan or an Amendment to the Plan; or 

  (b) all Purchasers after an Amendment abandoning the Plan is accepted for filing by 

the Department of Law. 

 

 The Department of Law may perform random reviews and audits of any records involving the 

Escrow Account to determine compliance with all applicable statutes and regulations. 

 

 Any provision of any Purchase Agreement or separate agreement, whether oral or in writing, 

by which a Purchaser purports to waive or indemnify any obligation of the Escrow Agent holding 

any Deposit in trust is absolutely void.  The provisions of the Attorney General's regulations and 

GBL §§ 352-e(2-b) and 352-h concerning escrow trust funds shall prevail over any conflicting or 

inconsistent provisions in the Purchase Agreement, Plan, or any amendment thereto. 

 

No escrow will be established for unfinished items.  At closing the Sponsor and purchaser 

shall agree on a list of unfinished items, to be signed by both parties, in which the Sponsor agrees to 

complete said item within a reasonable time, not to exceed ninety (90) days, unless such delay is due 

to such factors as are out of the control of the Sponsor, if which case the Sponsor will complete such 

items as soon as possible thereafter. 

 

3. Closing Date and Closing 

 

After the Plan has been declared effective the Sponsor will fix dates for closing title to all 

units for which purchase agreements have been executed by serving notice on each purchaser stating 

the date of the first closing and setting such purchaser's closing date. Such notice will be served no 
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less than thirty (30) days before the date set for the closing of the units. Sponsor may permit 

purchasers to waive this thirty (30) day provision.  The closing of title for each Unit will occur in 

accordance with the terms of the applicable purchase agreement for such Unit. 

 

4. The Sponsor expects the first closing of a unit to occur by the date stated in Schedule B 

(January 1, 2019), however, Sponsor reserves the right to set closings prior to such date provided 

Sponsor fully complies with all closing requirements pursuant to the Offering Plan.  If such date is 

delayed twelve (12) months or more, purchasers will be offered rescission unless such date is 

extended by a duly filed amendment to the Plan.  Purchasers will have the right to rescind the 

contract of sale by giving written notice of such intention, either by delivering said notice to Sponsor 

personally or by Certified mail, return receipt requested or other method of reputable trackable 

delivery, not later not than fifteen (15) days thereafter.  Time is of the essence with respect to 

Purchaser’s obligation to give timely notice under this provision. 

 

However, if the first closing occurs on or before December 31, 2019, the closing of 

subsequent units may be substantially delayed beyond such date (if a temporary certificate of 

occupancy has not been issued for such units or for the floor on which such units are located) then, in 

such case, provided that the sponsor is diligently pursuing completion of construction and issuance 

of a certificate occupancy and is otherwise in compliance with its obligations under the plan, a 

Purchaser will not be entitled to a right of rescission or to make claims against the Sponsor for 

damages or losses as a result of such delays and will not be excused from paying the full purchase 

price for the Unit. 

 

In the event, however, Sponsor cannot convey title to the Unit on or before eighteen (18) 

months from the date of the Purchase Agreement, Purchaser shall be offered a right of rescission by 

written notice which shall give to the Purchaser a 15-calendar day period from receipt of such notice 

during which Purchaser may rescind the Purchase Agreement. 

 

Upon full payment of the purchase price at the closing, purchaser will receive a bargain and 

sale deed with covenant against grantor's acts, containing the provisions set forth in Section 13, 

Subdivision 5 of the New York Lien Law, which will convey good and marketable title to the 

Purchaser of fee ownership in the unit and such percentage of Common Interest in the Common 

Elements as is set forth on Schedule A, free and clear of all liens and encumbrances other than those 

set forth in this plan.  The Purchase Agreement may be modified with the consent of Purchaser and 

Sponsor in a manner not inconsistent with law, subject to the terms of this Offering Plan. 

 

The risk of loss from fire or other casualty remains with the Sponsor unless and until a 

purchaser takes actual possession of a Unit pursuant to an interim lease (or written agreement with 

the Sponsor) or legal title to the unit has been conveyed to the purchaser.  A person who takes 

possession prior to closing assumes the risk of losses not covered by insurance. Therefore, a 

purchaser taking possession of a Unit prior to closing should obtain insurance to cover personal 

property in the Unit.  The risk of loss from fire or other casualty to the common area remains with 

the Sponsor until the First Unit Closing at which time the risk of loss shall shift to the Board of 

Managers of the Condominium. 
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 The risk of loss from fire or other casualty prior to the Closing of a Unit is assumed by 

Sponsor, but without any obligation or liability of Sponsor to repair the damage or restore the Unit. If 

Sponsor elects to repair or replace the loss or damage, Sponsor shall so notify the Purchaser within 

30 days of the loss or damage and the purchase agreement shall continue in full force and effect. 

Purchaser will not have the right to reject title to the Unit or to receive a credit against the Purchase 

Price, and Sponsor will be entitled to a reasonable period of time to complete such repairs or 

replacements but Sponsor agrees that such repair and replacement will be done as promptly as 

possible. Purchaser will not be required to close unless and until (i) the Unit has been substantially 

repaired to as near as reasonably possible to its condition immediately prior to the casualty and (ii) 

it’s essential services (such as electricity and heat) and a reasonable means of ingress and egress to 

the street have been restored. If a purchaser has obtained a commitment from a lender, such 

purchaser shall be required to make a good faith effort to extend the terms of the commitment to 

enable the sponsor to complete the repair or replacement but in the event that such commitment is 

not extended, the purchaser will be offered a right of rescission as discussed in this Section XI(4) of 

the Plan. 

 

 In the event Sponsor notifies Purchaser that it does not elect to repair or restore the Unit or if 

the Unit Owners do not resolve to make such repairs or restoration pursuant to the Condominium’s 

Declaration and By-Laws, this Agreement will be cancelled and of no further force or effect and 

Sponsor will return to Purchaser all Down-payments and any funds paid by purchasers for special 

work, upgrades or extras whereupon the parties will be released and discharged from all obligations 

and liability hereunder and under the Plan, except that if Purchaser is then in default hereunder 

(beyond the applicable grace period, if any) or if this Agreement has previously been cancelled due 

to such default, Sponsor will retain the Down-payment as liquidated damages pursuant to Paragraph 

10 hereof. 

 

 If Purchaser is the existing tenant or occupant of the Unit or if Purchaser is given possession 

of the Unit prior to Closing under an interim lease or otherwise, then Purchaser will be solely 

responsible for any damage to or loss or other condition in the Unit resulting from Purchaser’s use or 

occupancy and Sponsor will not be obligated to make any repairs required of it as landlord under any 

existing or interim lease and, after Closing, the Condominium Board will be responsible to make 

those repairs required of it under the Condominium Declaration and By-Laws.  The Sponsor shall 

maintain adequate insurance coverage on the Units. The Sponsor assumes any damage or loss to a 

Unit not resulting from the Purchaser’s use and occupancy. However, such insurance will not cover 

the personal belongings of the purchaser/occupant. Purchasers occupying a unit prior to closing 

should therefore obtain insurance coverage for their personal belongings. 

 

 

5. Financing Contingency 

 

Purchase Agreements are not contingent on Purchasers obtaining financing unless Sponsor 

consents to a Financing Contingency Rider and offers the same to the Purchaser upon delivery of the 

proposed Purchase Agreement. Sponsor may revoke such consent provided such revocation is prior 

to Sponsor executing the Purchase Agreement. The Financing Contingency Rider is included in Part 

II of this Plan. Sponsor is not utilizing a preferred lender. If the obligations of a purchaser under a 
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Purchase Agreement are not conditioned on obtaining financing, any prospective purchaser who 

executes a Purchase Agreement and does not obtain financing may lose his or her deposit if he or she 

is unable to otherwise raise the monies for the balance of the purchase price. Prospective purchasers 

who require financing are advised to consult with a lending institution before execution of a 

Purchase Agreement. No representation is made by the sponsor as to the availability or cost of such 

financing.  

 

Purchasers should note that in the current real estate market, banks and other lenders are 

imposing various restrictions on purchase financing. Such restrictions include requiring that a certain 

percentage of apartments in a building or group of building be sold before a lender will consider 

making a loan. Thus, it may be possible for a purchaser to experience difficulty obtaining a loan in a 

building or group of buildings where the sponsor or holder unsold shares has not sold a substantial 

percentage of the apartment in the building or group of buildings, which in some cases may be as 

high as 70%. Moreover, some lenders will not provide financing in a building or group of buildings 

where an investor other than the original sponsor has an ownership interest o 10% or more. It also 

may be difficult for a purchaser to resell an apartment if prospective buyers are unable to obtain a 

loan due to the same minimum sales and investor ownership restrictions.   

 

If Purchaser has executed a Financing Contingency Rider to the contract of sale and the 

Sponsor consents to a Financing Contingency Rider, and the Purchaser subsequently fails to obtain 

financing, such failure to obtain financing will relieve the Purchaser from the obligation to close 

under the Purchase Agreement provided that the Purchase has complied with the terms and condition 

of the Finance Contingency Rider as set forth below. Sponsor must first consent to a Financing 

Contingency Rider and same will be agreed to by Sponsor on a case by case basis. The Financing 

Contingency Rider is included in Part II of the Plan. 

 

 Under the terms of the Financing Contingency Rider, the Purchaser shall have 30 days from 

the date of the Financing Contingency Rider to obtain mortgage financing (“Commitment Date”). 

The maximum allowable financing is 80% of the purchase price (however, the Sponsor may agree, at 

its sole discretion to a higher amount). The Purchaser shall (i) make prompt application to Sponsor’s 

preferred Mortgagee for such mortgage loan; (ii) furnish accurate and complete information 

regarding Purchaser and members of Purchaser’s family, as required; (iii) pay all fees, points and 

charges required in connection with such application and loan; (iv) pursue such application with 

diligence; (v) cooperate in good faith to obtain such commitment and (vi) promptly give Notice to 

Seller of the name and address of such lender to which Purchaser has made an application. Purchaser 

shall comply with all requirements of such commitment (or any other commitment accepted by 

Purchaser) and shall furnish Seller with a copy thereof promptly after receipt thereof. If such 

commitment is not issued on or before the Commitment Date, then, unless Purchaser has accepted a 

commitment that does not comply with the requirement set forth above, Purchaser may rescind the 

purchase agreement by giving Notice to Seller within 5 days after the date of the Commitment Date, 

in which case this contract shall be deemed cancelled and thereafter neither party shall have any 

further rights against, or obligations or liabilities to, the other by reason of this contract, except that 

the Down Payment shall be promptly refunded to Purchaser. The purchaser assumes the risk that a 

commitment may expire or that the terms of the commitment may change prior to actual closing. If 

the purchaser’s obligations are contingent upon obtaining a financing commitment, and the financing 
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commitment lapses or expires prior to closing due to no fault of the Purchaser, and the purchaser has 

made a good faith effort to extend the commitment, Sponsor shall grant to such purchaser a right of 

rescission and a reasonable period of time within which to exercise the right.  

 

The Sponsor is not offering financing to Purchasers. 

 

6. Marketing Unit Prior to Closing 

 

Prior to Closing of Title, a Purchaser is prohibited from listing the Unit for sale or rental 

either through a real estate broker or from advertising, or otherwise offering, promoting or 

publicizing the availability of the Unit for sale or rental, without Sponsor’s prior written consent.  

Sponsor may withhold consent for any reason or for no reason.  Purchaser’s violation of this 

provision will be deemed a breach under the terms of the Purchase Agreement and as a consequence, 

will entitle the Sponsor to cancel the Purchase Agreement and retain the down payment as liquidated 

damages.  

 

7. Assignment of Purchase Agreement 

 

At Sponsor’s option, Sponsor may permit the assignment or transfer of purchase agreements 

by a Purchaser.  However, no purchase agreement shall be assigned or transferred without the written 

permission of the Sponsor and such permission may be withheld for any reason.  In the event the 

Sponsor approves of such assignment; all down payment funds shall be deemed assigned.  No 

portion of the down payment funds shall be disbursed or refunded prior to closing.  If Sponsor, in its 

sole discretion, consents to a Purchaser’s request for an assignment of the Purchase Agreement, or 

for the addition, deletion, or substitution of names on the Purchase Agreement, Purchaser shall pay 

Sponsor’s Counsel a fee of $500.00, payable in advance, for preparation of an assignment agreement. 

Sponsor may not withhold consent for an assignment of the purchase agreement based upon race, 

creed, color, national origin, sex, age, disability, marital status, or other grounds prohibited by law. 

 

8. Default  

 

If Purchaser defaults under the Purchase Agreement, Sponsor shall notify Purchaser in 

writing of such default and advise Purchaser that he or she has thirty (30) days from the mailing date 

of such notice within which to cure such default.  TIME IS OF THE ESSENCE FOR PURCHASER 

TO CURE ANY DEFAULT UNDER THE PURCHASE AGREEMENT WITHIN THE 

APPLICABLE PERIOD.  “Time is of the essence”, means that if Purchaser fails to make such 

payment when required under the Purchase Agreement, or fails to perform any of Purchaser’s other 

obligations under the Purchase Agreement within said thirty (30) days, then Sponsor may cancel the 

Purchase Agreement by giving notice to Purchaser of Sponsor’s cancellation of the Purchase 

Agreement. In the event of such a cancellation, the Sponsor may retain as liquidated damages all 

payments, including the Down Payment, made under the Purchase Agreement.  

 

In the event that the Sponsor consents to an extension of the closing date, all adjustments as 

set forth in the section of the Plan entitled “Closing Costs and Adjustments” shall be made as of 

midnight of the date preceding the date originally set for closing (regardless as to when the closing 
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actually happens) and further, Purchaser shall pay to Sponsor, the sum of .03% of the Purchase Price 

for that Unit for every day starting from the originally scheduled closing date through, and including, 

the day before the actual closing date (10.95% Annual Percentage Rate).  This payment is intended to 

reimburse the Sponsor for carrying charges incurred during the extension period.  If Sponsor 

adjourns the closing due to fault of the Purchaser, this provision shall apply to the adjourned closing 

date to be determined by Sponsor. 

 

9. FinCen 

 

Pursuant to the Geographic Target Order (the “Order”) issued by the Director of the Financial 

Crimes Enforcement Network (“FinCEN”), title companies are now required to collect and report 

information regarding purchasers in transactions where: (1) the purchaser is a legal entity as defined 

in the Order; (2) the purchaser purchases residential real property located in the Boroughs of 

Brooklyn, Queens, Bronx, Manhattan and Staten Island; (3) the total purchase price is in excess of 

Three Million Dollars ($3,000,000.00) in the Borough of Manhattan or the total purchase price is in 

excess of One Million Five Hundred Thousand Dollars ($1,500,000.00) for the Boroughs of 

Brooklyn, Queens, Bronx or Staten Island; (4) such purchase is made without a bank loan or other 

similar form of external financing; and (5) the purchase is made, at least in part, using currency or a 

cashier’s check, a certified check, a traveler’s check, a personal check, a business check, or a money 

order in any form, or a funds transfer. This affects all residential real property closings meeting the 

above criteria and occurring on or after September 22, 2017 for so long as the Order remains in 

effect. A copy of the Order is available here:  

 

10. Miscellaneous 

 

The purchase agreement and plan may not contain, or be modified to contain, a provision 

waiving purchaser's rights or abrogating Sponsor's obligations under Article 23-A of the GBL. 

 

All representations under the offering plan and such additional obligations under the offering 

plan which are to be performed subsequent to the closing date will survive delivery of the deed.   

 

The purchaser will be required to sign a power of attorney to the board of managers of the 

Condominium at the closing of his unit prior to the delivery of the deed, in the form shown in Part II 

of this offering plan.  Failure to do so shall constitute a material breach of the contract. The power of 

attorney gives the board of managers to power to acquire any Condominium unit whose owner 

desires to abandon the same, or which shall be the subject of a foreclosure sale or in lieu of a 

foreclosure sale, at such price and on such terms as the board, in their sole discretion deem proper 

and thereafter to convey, sell, lease, sublease, mortgage, vote or otherwise deal in such 

Condominium unit so acquired, at such terms as the board may in their sole discretion determine. It 

also nominates, constitutes and appoints the board of managers to vote at any home owners meeting, 

and to file amendments to the Declaration as necessary to carry out any of the provisions of the 

offering plan of the Condominium.  The Sponsor will not deliver a deed to any unit unless 

accompanied by a Power of Attorney in the form shown in Part II of this Offering Plan. 

 

The Sponsor must comply with Section 71-A(3) of the NYS Lien Law, which states that the 
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initial advance pursuant to a contract of sale which by its terms provides for or is incidental to a 

contract  providing  for  the construction on the subject real property of residential condominium unit 

or any structure designed solely for residential occupancy of not more than two families living 

separately, on property to be purchased shall, at the vendee's option, be deposited within five 

business days thereafter by the recipient in an interest bearing escrow account in a bank, trust 

company, savings bank, state or federal savings and loan association, located in this state. Such 

deposit, together with the interest accumulated thereon, shall remain the property of the vendee 

except as otherwise provided herein. The recipient shall advise the vendee in writing of the name of 

the depository where the funds have been placed within ten business days after such deposit has been 

made.  In lieu of making the deposit of such moneys in an escrow account, the recipient may post 

with the vendee a bond guaranteeing the return of the moneys which otherwise would be required to 

be deposited in such escrow account, in which case the recipient shall not be required to deposit such 

money in an escrow account.  The Sponsor will not be seeking to post a bond in connection with 

deposits received under this offering plan. 

 

The Purchase Agreement and Plan may not contain, or be modified to contain, a provision 

waiving Purchaser’s right or abrogating Sponsor’s obligations under Article 23A of the GBL. Any 

conflict between the offering plan and the purchase agreement will be resolved according to the 

terms of the plan. 

 

Sponsor's obligations, regardless of any limitations in any warranty or in the Plan, cannot go 

below the duty to construct the Building in accordance with all applicable Laws and the Plans and 

Specifications, and any conflict between any such disclaimers and Sponsor's obligation to construct 

the Building in accordance with all applicable Laws and the Plans and Specifications shall be 

resolved in favor of the latter. 
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SECTION XII. EFFECTIVE DATE 

 

The offer to sell is contingent upon the plan’s being declared effective and upon compliance 

with the relevant conditions and time periods described herein. 

 

The plan may not be declared effective unless bona fide purchasers, including investors, have 

signed purchase agreements for at least seven (7) residential units which represent at least fifteen 

(15%) percent of the residential units offered under the plan. 

 

The plan will be declared effective by mailing or personal service of notice on every 

purchaser in the manner required by NYCRR Title 13 Section 20.1(d) stating that the plan is 

declared effective. There will not be any closings until the Plan is declared effective and the 

effectiveness amendment is accepted for filing. Sponsor will submit an amendment to the Offering 

Plan upon declaring the Plan effective. 

 

The plan will not be declared effective based on purchase agreements: (i) signed by 

purchasers who have been granted a right of rescission that has not yet expired or been waived; or 

(ii) if the purchasers were afforded fewer than three (3) business days to review the offering plan and 

all filed amendments prior to the execution of a purchase agreement pursuant to NYCRR 

20.3(o)(15); or (iii) with any purchaser who is the Sponsor, the selling agent, or the managing agent 

or is a principal of the Sponsor, the selling agent or the managing agent or is related to the Sponsor, 

the selling agent or the managing agent or to any principal of the Sponsor or the selling agent or the 

managing agent by blood, marriage or adoption or as a business associate, an employee, a 

shareholder or a limited partner; except that such a purchaser other than the Sponsor or a principal of 

the Sponsor may be included if the Sponsor has submitted proof satisfactory to the Office of the 

Attorney General establishing that the purchaser is  bona fide.  

 

The plan must be declared effective when purchase agreements have been accepted by 

Sponsor for thirty-three (33) residential units, which represent at over 80% of the residential units 

offered under the plan. If purchase agreements for 80% of the residential units have not been 

executed within eighteen (18) months of the filing of the offering plan the Sponsor may abandon this 

plan so long as title to any Condominium Unit has not been conveyed and the Declaration has not 

been filed at such time.  In the event Seller exercises such option, it shall forthwith return the 

Purchaser's down payment. Sponsor will re-declare the plan effective if all Purchase Agreements are 

either rescinded or terminated prior to the date of the First Unit Closing regardless of whether the 

condominium declaration has been recorded. 

 

The plan may be abandoned by Sponsor, at its option, before it is declared effective.  In the 

event of abandonment, Sponsor shall promptly file an amendment together with form RS-3 as 

required by 13 NYCRR §20.1(l)(2). Within five (5) days of after the amendment abandoning the plan 

has been accepted for filing, all monies paid by Purchasers shall be refunded to them in full. Sponsor 

shall disclose. If payments under purchase agreements had been received, the amount of such funds 

and the manner and time when these funds will be returned to Purchasers will be disclosed to the 

Office of the Attorney General. If there are no outstanding purchase agreements, Sponsor need not 

submit an amendment but shall nonetheless submit a form RS-3 to the Office of the Attorney 
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General, which shall be served simultaneously by Sponsor on all commercial or processional tenants, 

if any, in the manner specified by Section 20.1(d)(1) of this 13 NYCRR §20.1(l)(2).   

 

Sponsor may not abandon the plan after effectiveness for any reason other than (i) a defect in 

title which cannot be cured without litigation or cannot be cured for less than a stated amount which 

shall not be less than one-half of one percent of the total offering amount or (ii) substantial damage 

or destruction of the building by fire or other casualty which cannot be cured for less than a stated 

amount which shall not be less than one-half of one percent of the total offering amount, or (iii) the 

taking of any material portion of the property by condemnation or eminent domain. Sponsor must 

provide that any stated dollar amount relied upon as basis for abandonment after effectiveness must 

exclude any attorney’s fees or any such title defects or determinations of any authority or regulatory 

association which exist on the date of presentation of the plan and are either known to the Sponsor or 

are a matter of public record.  

 

Notwithstanding the fact that not all purchasers used for purposes of declaring the plan 

effective may actually close, sponsor will re-declare the plan effective if all purchase agreements are 

either rescinded or terminated prior to the date of first unit closing, regardless of whether the 

condominium declaration has been recorded. 
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SECTION XIII. TERMS OF SALE 

 

At closing, Purchasers will give the Purchaser fee simple title to the Unit and respective 

undivided interest of the common elements. Sponsor will convey good and marketable title to the 

Unit and its appurtenant interests, by a bargain and sale deed with covenants against grantor’s acts, a 

sample of which is included in Part II of this plan, containing the provisions set forth in subdivision 

5, Section 13 of the Lien Law, free and clear of all liens and encumbrances other than the following: 

 

(a) zoning and building ordinances, resolutions, restrictions and regulations of municipal 

authorities having jurisdiction and any amendments thereto, now or hereafter adopted, 

providing same will not be violated by the contemplated structures and use;  

 

(b) The terms, burden, conditions, covenants, restrictions, easements and provisions of the 

Declaration, By-Laws and Rules and Regulations thereunder, maps and Floor Plans of the 

Condominium, as same may be amended from time to time to be recorded or filed in the 

Register’s Office and the Power of Attorney from Purchaser to the Board of Managers and 

Sponsor;  

 

(c) Any state of facts that an accurate survey would show, provided they do not render title 

unmarketable and any additional state of facts, which an updated and accurate survey would 

show, provided same do not render title unmarketable;  

 

(e) Easements in favor of adjoining units and in favor of the Common Elements for the 

continuance of all encroachments of such adjoining Units or Common Elements on the Unit, 

existing as a result of the construction of the Building, or construction of the Units, or which 

may have come or may, come into existence as a result of settling or shifting of the Building, 

or as a result of repair or restoration of the Building or any portion thereof, or of any 

adjoining Unit or of the Common Elements made by or with the consent of the Board of 

Managers after damage or destruction by fire or other casualty or after a taking in 

condemnation or eminent domain proceedings, or by reason of any alteration or repair to the 

Common Elements, made by or with the consent of the Board of Managers, so that any such 

encroachments may remain so long as the Building shall stand. Each Unit shall be subject to 

the aforesaid easements in favor of all other Units. In addition, each Unit shall have, and 

shall be subject to, easements of subjacent support and necessity in favor of such Unit or in 

favor of other Units and the Common Elements;  

 

(f) Revocability of the right to maintain street vaults and other areas, if any, under sidewalks;  

 

(g) Encroachments of stoops, areas, trim, coping, retaining walls, bay windows, sidewalks, 

fences, fire escapes, cornices, foundations, footings and similar projections, if any, on, over, 

or under the Property or the streets or sidewalks abutting the Property and the rights of 

governmental authorities to require the removal of any such projections and variations 

between record lines of the Property and retaining walls and the like, if any; 

 

(h) Any easement or right of use created in favor of a cable TV or internet provider or any public 
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utility company for electricity, steam, gas, telephone, water or other service, and the right to. 

use, maintain and repair wires, cables, terminal boxes, lines, service connections, poles, 

mains, facilities and the like upon, under and across the Property;  

 

(i) Service, maintenance and license agreements and union contracts and agreements, if any;  

 

(j) Party walls and party wall agreements, if any;  

 

(k) The lien of any unpaid real estate tax, and the lien of any water charges or sewer rents (which 

shall be apportioned at closing);  

 

(l) The lien of any unpaid assessment payable in installments (other than assessments levied by 

the Board of Managers) except that Sponsor shall pay all such assessments due prior to the 

Closing Date and the Purchaser shall pay all assessments due from and after such date 

(however, the then current installment shall be apportioned at Closing Date);  

 

(m) Any other declaration or other instrument affecting the Property which Sponsor deems 

necessary or appropriate to comply with any law, ordinance, regulation, zoning, resolution or 

requirement of the Department of Building, the City Planning Commission, the Board of 

Standards and Appeals, or any other public authority, applicable to the demolition, 

construction, alteration, repair or restoration of the Building; provided, however, that such 

declaration or other instrument does not adversely affect the right of the Unit Owner to 

utilize the Unit as herein described. 

 

(n) Violations noted or issued of record after the First Unit Closing by any governmental 

authority. Any violation, which Sponsor is obligated to remove, will not be an objection to 

Closing, provided Sponsor agrees in writing with the Board of Managers to remove same of 

record and further, Sponsor shall be obligated to remove any violation against the Building 

which is issued while Sponsor controls the Board;  

 

(n) Any other encumbrance, covenant, easement, agreement or restriction against the Property 

other than a mortgage or other lien for the payment of money, which does not prevent the use 

of the Unit for residential purposes;  

 

(o) Variations between record lines and fences, hedges, retaining walls and tax lots;  

 

(p) Standard printed exceptions contained in the form of title insurance policy then issued by 

First American Title Insurance Company of New York, Inc., by its agent Downtown 

Abstract, Corp. (or such other New York Board of Title Underwriters member title insurance 

company insuring the Purchaser’s title to the Unit). 

 

(q) All recorded Zoning Lot Certificates and Zoning Lot Descriptions. 

 

(r)  Easements in favor of the owners of other Units to use sidewalks, pipes, flues, wires, 

conduits, ducts, cables, storm drainage facilities, sanitary system, water, sewer, utility lines, 
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and other General Common Elements and any Residential Common Elements or Limited 

Common Elements, including those located in the Unit itself or elsewhere on the Property, 

serving such other Units, and easements of support, subjacency and necessity in favor of each 

Unit and/or the General Common Elements and any Residential Common Elements and 

Limited Common Elements; 

 

(s) Easements to the Sponsor and any affiliate of the Sponsor and their successors, assigns, 

invitees, licensees contractors, employees and tenants, on, in, over and across all areas of the 

Property for (i) construction, installation, maintenance, ingress to and egress from and the 

right to use sidewalks, pipes, flues, conduits, ducts, cables, wires, storm drainage facilities, 

sanitary system, water, sewer, and other utility lines and other General Common Elements 

and any Residential Common Elements and Limited Common Elements; (ii) ingress to and 

egress from all areas of the Property and the use thereof (in common with Unit Owners) for 

construction contemplated by the Plan and for development and maintenance of the Property 

or any Unit; and (iii) the erection, maintenance, repair and replacement from time to time of 

one or more signs on the Property for the purposes of advertising the sale of Units and the 

leasing of space in any Unit; 

 

The above items need not be recited in the deed conveyed by the Sponsor.  

 

Sponsor previously obtained title insurance through Downtown Abstract Corp. A Purchaser 

is required to accept title provided by any title company of the Purchaser’s choice which agrees to 

insure fee title in the Purchaser subject only to the provisions set forth above or agrees to insure 

against collection out of or enforcement against the Unit and its interest in the Common Elements.  

 

The Sponsor is obligated to repair any damage from a casualty or other cause that occurs 

before the closing of a purchaser’s unit provided that the cost to repair such damage is not more than 

10% of the purchase price of the unit.  The rights and obligations of purchasers of damaged units 

shall be the same as those of purchasers of undamaged units, except that if Sponsor fails to repair and 

restore the unit by the date set for closing, the purchaser of a damaged unit may rescind the purchase 

agreement and receive back any down payment, less the actual cost of extras or special work, at any 

time after the date set for closing (if the closing did not take place due to Sponsor’s failure to repair 

or restore) but not later than 15 days from the date set for closing by giving written notice of such 

intention to the Sponsor. Purchasers who rescind their purchase agreements pursuant to this 

paragraph will receive back the unexpended money paid for extra work. If Sponsor elects to repair or 

replace loss or damage, Sponsor shall so notify the Purchaser within 30 days of the loss or damage 

and the purchase agreement shall continue in full force and effect. If Sponsor is obligated to make 

repairs, Purchaser is to receive back all monies paid, including extras. 

 

The cost of extras and special work must be paid for in advance by placing the money in the 

escrow account. It is a special risk to purchasers who rescind their purchase agreements they will not 

receive back the expended money paid for such work. If purchasers have not paid for the extras in 

advance, in the event of rescission the actual expended cost of such work will deducted from any 

amounts returned to the purchasers. 
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As set forth above, title to each unit and its appurtenant interest in the Common Elements 

will be conveyed at the closing free and clear of all liens, encumbrances and title exceptions, except 

those set forth herein. No leases, mortgages, liens, or encumbrances will affect the property after 

closing. Title exceptions which shall not be deemed objectionable by purchaser may include 

easements and/or the state of facts shown on a stated survey and any additional state of facts a 

subsequent survey would show, provided that such easements and/or additional state of facts do not 

render title unmarketable. 

 

All personal property located within the unit on the date the purchase agreement is signed or 

located within the Common Elements on the date the Declaration is filed, that is owned by the 

Sponsor, is included in the conveyance unless such personal property (i) is construction related (ii) 

has been placed therein for display purposes or (iii) is specifically excepted in the purchase 

agreement.  

 

The Declaration, By-Laws and Floor Plans for the Condominium and such other documents, 

as required by law, will be recorded or filed prior to the first closing of title to a unit in accordance 

with the New York Condominium Act or applicable state and local law in the office of the clerk of 

Queens County, New York. Sponsor may record an amendment to the Condominium Declaration at 

any time if such amendment is solely submitted to amend the Declaration in a manner which does 

not materially affect a Unit Owner or Purchaser. 

 

If the existing mortgage and construction loan of Sponsor’s mortgagee Banco Popular North 

America or 85 Broad Street, 10th Floor, New York, NY 10004, as described in this plan, will not be 

satisfied at or prior to the closing of the first unit, at the time of conveyance of the first unit, the 

mortgagee will either: (i) consent to the formation of a Condominium and acknowledge that its lien 

will be limited to unsold Condominium units; or (ii) subordinate the lien of its mortgage to the 

Declaration of Condominium; or (iii) release its lien on the Condominium unit being conveyed and 

its interest in the Common Elements appurtenant to that unit. 

 

Purchaser shall receive any manufacturers' warranty certificates with respect to equipment 

and appliances installed in the unit and Sponsor shall assign any warranties with respect to 

equipment and appliances installed in the Common Elements to the Board of Managers.  See Part II 

for the form of the limited warranty. 

 

No escrow will be established for unfinished items, except for the lack of a permanent 

certificate of occupancy. In such case, Sponsor will maintain all deposits and funds in the special 

escrow account required by GBL Section 352-3(2-b) unless the Sponsor’s engineer, architect or other 

qualified expert certifies that a lesser amount will be reasonably necessary to complete the work 

needed to obtain a permanent certificate of occupancy, in which case the sum exceeding the amount 

so certified by the Sponsor’s engineer, architect or other qualified expert may be released from the 

special escrow account.  Closing will take place only concurrently with the issuance of a temporary 

or final Certificate of Occupancy covering the unit being sold.   

 

All representations under the offering plan and such additional obligations under the offering 

plan which are to be performed subsequent to the closing date will survive delivery of the deed.   
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SECTION XIV. CLOSING COSTS AND ADJUSTMENTS 

 

The estimated closing costs, expenses to be borne by each purchaser and related information 

is discussed below. 

 

Purchaser may purchase fee title insurance from an insurer of the Purchaser’s choice.  The 

table below shows title charges in accordance with the schedules of rates set by the New York State 

Land Title Association and filed with the New York State Department of Insurance. The title policy 

premiums and the recording charges set forth herein are those in effect as of the date of this Offering 

Plan, and may be increased by the Title Company, State, County or municipality. 

 

1. Approximately $215.00 recording fee for the deed, approximately $125.00 for the Real 

Property Transfer fee, $275.00 for mortgage recording and approximately $175.00 for recording the 

power of attorney. 

 

2. In the event the purchaser shall obtain a purchase money mortgage, he shall pay at the 

closing of title the sum of the following costs: recording fees for the mortgage of approximately 

$250.00 and mortgage tax (subject to certain possible adjustments) of 1.8% of the principal amount 

of the mortgage for mortgage amounts under $500,000.00 and 1.925% of the principal amount of the 

mortgage for mortgage amounts greater than $500,000.00, mortgage title policy charges, lending 

institution's attorney's fees, origination fees, mortgage application fees, credit reporting fees and any 

other fees charged by the lending institution .   

 

3. If applicable, a portion of the mortgage recording tax set forth above will be computed in 

accordance with Section 339-ee, subsection 2, of the New York Condominium Act, and shall be paid 

to the Sponsor in reimbursement of mortgage recording taxes which the Sponsor will have 

previously paid in connection with any existing mortgages on the Condominium property. In 

addition, the purchaser may be required by the lending institution to post with the lending institution 

a deposit towards the payment of real estate taxes based upon a multiple of estimated monthly real 

estate taxes which will vary with the closing date. 

 

4. New York City Real Property Transfer Tax which is currently 1% of the purchase price for 

a purchase of $500,000.00 or less and 1.425% of the purchase price for purchase price greater than 

$500,000.00.  Although this tax is customary the obligation of the Seller, the Sponsor is transferring 

the obligation to the purchaser. Under the Purchase Agreement and the Offering Plan, Purchasers are 

required to pay these taxes as a closing cost.  In computing the total consideration for purposes of 

determining the transfer taxes due, the transfer taxes (NYC and NYS) that would be due on the 

actual purchase price must be added to the purchase price and this “grossed up” amount is deemed 

the consideration. 

 

5. New York State transfer tax of $4.00 per $1,000.00 of the purchase price.   Although this 

tax is customary the obligation of the Seller, the Sponsor is transferring the obligation to the 

purchaser. Under the Purchase Agreement and the Offering Plan, Purchasers are required to pay 

these taxes as a closing cost. In computing the total consideration for purposes of determining the 

total transfer taxes due, the transfer taxes (NYC and NYS) must be added to the purchase price and 
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then recalculate the tax due. 

 

6. If the purchase price of a Unit is $1,000,000.00 or more, the Purchaser shall also be 

obligated to pay the New York State Additional Tax pursuant to Article 31 of the Tax Law, 

commonly referred to as the “Mansion Tax,” currently one (1%) percent of the purchase price, which 

by law is the primary obligation of the Purchaser. 

 

7. Two months of Common Charges are to be paid to the Condominium as an initial working 

capital contribution.  While Sponsor is in control of the Board of Managers the working capital fund 

will not be used to reduce the Common Charges.  If any portion of the working capital fund is used 

during this period to pay for items in the budget set forth as Schedule B, such amounts will be repaid 

to such fund out of Common Charges collected. 

 

When completely funded, after all closings, the Working Capital fund will contain two 

months aggregate Common Charges.  The purpose of this fund is to provide for unanticipated 

expenses that may arise in the day to day management of the Condominium from time to time 

without the necessity of resorting to a special assessment to unit owners.  While the exact nature of 

unanticipated expenses cannot be defined, this contingency may be used to offset the costs of 

insurance deductibles on claims, to provide for additional management or maintenance services or 

improvements not otherwise classified in this budget.  It will not be used to replace capital items.  

 

This Plan must state in two separate sections whether the Condominium will have funds for 

Working Capital. The other section is Section XXII, Working Capital Fund. 

 

8. At closing, the purchaser must pay the Sponsor’s attorney fee in the amount of $2,000.00 

to reimburse Sponsor for a portion of its legal fees incurred in connection with the closing of title of 

the Purchaser’s unit. If the closing takes place at a location other than in the Sponsor’s counsel’s 

office, the Purchaser will be required to pay to Sponsor’s counsel an additional fee of $500.00.  If the 

closing is adjourned through no fault of the Sponsor, the Purchaser will be required to pay to 

Sponsor’s Counsel an additional fee of $250.00 for each adjournment to defray the cost of 

scheduling, preparing for, and coordinating the new closing. If Sponsor, in its sole discretion, 

consents to a Purchaser’s request for an assignment of the Purchase Agreement, or for the addition, 

deletion, or substitution of names on the Purchase Agreement, Purchaser shall pay Sponsor’s 

Counsel a fee of $1,000.00, payable in advance, for preparation of an assignment agreement. 

Purchasers shall also pay to Sponsor’s attorney, in advance, $500.00 for termination of a Purchase 

Agreement and $500.00 for the preparation of an Interim Lease. Purchaser may be required to pay 

more than one fee with respect to a single unit pursuant to the preceding provisions of the paragraph. 

Each Purchaser shall be responsible for the payment of fees to his own attorney and the attorney for 

Purchaser’s lender. 

 

9. Purchaser must pay any title company fees or the Sponsor’s attorney’s fee associated with 

the preparation and/or recording of the transfer tax documents, ACRIS documents or E-tax forms. 

 

10. If units have not been separately assessed for real estate tax purposes prior to the closing 

of title to the first unit, sponsor may place in escrow, in the name of the board of managers, an 
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amount equal to the unpaid real estate taxes which will be levied against the parcel for the six (6) 

month period following the first closing. Alternatively, the sponsor may place in escrow, in the name 

of the board of managers, an amount equal to the real estate taxes attributable to the unsold units for 

such six (6) month period and may collect at each unit closing the estimated amount of taxes 

attributable to such unit for the balance of the six (6) month period. The board of managers will pay 

the real estate taxes from the escrow account when taxes are due and payable and the funder of the 

escrow account will be entitled to reimbursement from unit owners to the extent of the actual 

assessment. In the event that the Units are not separately assessed after six months following the 

First Unit Closing and the escrow balance has been exhausted, pursuant to Article IV(2)(p) of the 

By-Laws, the Condominium shall make the payment of real estate taxes on the entire Building from 

the Common Charges assessed to the Unit Owners. The amount of real estate tax escrow will be 

disclosed in the first post-closing amendment. 

 

If as of the date of closing, the units are not separately assessed and the unit owner is required 

to deposit moneys with the Board for the payment of real estate taxes, in addition to such deposit 

with the Board, the Unit Owner’s lender may also require an escrow for taxes. 

 

11. Purchasers of Residential Units shall also pay $2,000.00 to Sponsor for Sponsor’s cost for 

engineering, architect, expediting and legal fees to create the Condominium (“Creation Costs”). 

 

12. In the event that Purchasers elect to purchase title insurance, the premiums for fee 

insurance are calculated as follows: $402.00 for the first $35,000.00 of fee insurance plus from $2.76 

to $6.67 for each $1,000.00 of additional fee insurance depending on the amount of insurance 

purchased. The premiums for mortgage title insurance are calculated as follows: $344.00 for the first 

$35,000.00 of fee insurance plus from $2.31 to $5.55 for each $1,000.00 of additional fee insurance 

depending on the amount of insurance purchased. Purchasers receive a discounted rate on the 

mortgage title insurance if fee insurance is purchased simultaneously.  There rates are subject to 

change without notice. 

 

The following is a breakdown of estimated closing costs based on unit price of $1,005,000.00 

and a mortgage of $800,000.00 (this is not a warranty or guarantee of costs): 

 

Title insurance ($1,005,000.00 fee, with $800,000.00 mortgage & End.) .............$5,557.00 

Recording of deed, power of attorney, mortgage ......................................................$790.00 

Municipal, departmental, and abstract search ...........................................................$457.43 

Mortgage tax on $1,005,000.00 (1.8% - $30) ......................................................$15,370.00 

New York State transfer tax ...................................................................................$4,094.00 

New York City transfer tax ..................................................................................$14,582.61 

Mansion Tax ........................................................................................................$10,233.41 

Working capital approx. (2 mo. Common Charges) .................................................$800.00 

Sponsor’s attorney fee ............................................................................................$2,000.00 

Creation costs .........................................................................................................$2,000.00 

TOTAL.................................................................................................................$55,874.45 

 

In the event that a Purchaser chooses to purchase title insurance at the Closing, Purchaser 
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must obtain a commitment to issue title insurance in the form of a title report from a title insurance 

company licensed to do business in the State of New York.  Such report is to be delivered to 

Sponsor’s attorney at least 30 days before Closing.  Sponsor must covey marketable title to the Unit. 

If Sponsor is unable to convey Marketable title pursuant to this Plan, the Purchaser will be entitled to 

a return of the Down payment. There is no restriction on which title company purchasers may choose 

to insure title. However, the title company chosen by Purchaser must agree to submit all real estate 

tax forms, deeds, powers of attorney, satisfactions or partial releases of mortgage, and/or other 

instruments that must be recorded in connection with the conveyance of a deed to a Unit Owner and 

all transfer taxes due in connection therewith and will be obligated to indemnify Sponsor for such 

title company’s failure to file such forms and/or failure to remit the required transfer taxes in 

connection therewith in a timely manner.  

 

In the event of the failure of the purchaser to close title as a result of any title exception raised 

by a title company selected by Purchasers, Sponsor shall have the right to procure title insurance for 

the Purchaser, at the cost and expense of Purchaser (provided the rates are the standard rates in the 

industry and further that the underwriter shall be licensed to issue title insurance policies in the State 

of New York). 

 

The Sponsor anticipates that the only items which will be apportioned at the closing of title to 

the units will be real estate taxes and Common Charges, if they have been declared by the board of 

managers. Adjustments will be made as of 11:59 P.M. on the day preceding the closing date.  In the 

event there are any other items which are to be apportioned at closing, if practicable, the Sponsor will 

advise the purchaser in writing of such items at least two days before the closing. 
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SECTION XV. RIGHTS AND OBLIGATIONS OF SPONSOR 

 

Sponsor has certain rights and obligations under this Offering Plan and applicable Law, and 

all Purchasers, upon execution of their respective Purchase Agreements will be deemed to have 

accepted, approved and agreed to abide and be bound by the following. 

  

1. Sponsor’s Obligations with respect to the Property 

 

The Sponsor has obtained financing from Banco Popular North America or 85 Broad Street, 

10th Floor, New York, NY 10004, in the amount of $8,036,665.00 and is secured by, among other 

things, a Mortgage, Assignment of Leases and Rents and Security Agreement recorded against the 

Property. 

 

The construction of the building is being financed partially by a construction loan given by 

Banco Popular North America or 85 Broad Street, 10th Floor, New York, NY 10004, in the aggregate 

amount of $9,543,335.00 and is secured by, among other things, a Building Loan Mortgage and 

Security Agreement recorded against the Property. 

 

The Sponsor intends to sell the Units.  The Sponsor will endeavor in good faith to sell the 

Units in a reasonably timely manner. While there is no prohibition on renting Units imposed by 

Sponsor’s lender, Sponsor is obligated to sell Units in order to pay off its loan. However, the 

Sponsor retains the unconditional right to rent any residential units without any conditions after plan 

consummation.  

 

 The lien of each Unit will be released by the Sponsor’s lender at or prior to each Unit’s 

closing provided that the Sponsor pay to the Lender the release price at described in the mortgages 

given to the lender. Specifically, the Sponsor is obligated to pay to the lender the greater of 100% of 

the net sales price or 92% of the contracted sales price of each Unit until the mortgage loans are paid 

in full with a minimum release price of per Unit of 125% of allocated cost per square foot, less 

closing costs. 

 

Sponsor shall have the following obligations pursuant to this Offering Plan, which shall be 

performed in accordance with the practice of the industry:  

 

a. Sponsor will pay or cause to be paid all sums properly due to contractors, subcontractors 

and material men and all others involved in the construction of the Units and Common Elements, for 

(i) the authorized and proper work performed and (ii) fixtures, material and equipment supplied or 

installed, all in accordance with agreement with such contractors, subcontractors and material men. 

 

b. At its own cost, Sponsor will diligently and expeditiously cause the construction of the 

Units and Common Elements substantially in accordance with the plans and specifications described 

herein to be completed.  Sponsor will pay for such work and materials and discharge or bond all 

mechanical liens which may be filed as a result of the construction of the Units or Common 

Elements. With respect to any of the materials specified in either, the Floor Plans, the Description of 

Property or elsewhere in the Offering Plan, Sponsor reserves the right to substitute materials of equal 
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or better quality and design. Sponsor intends to use the materials, fixtures, appliances and other 

equipment described in this Offering Plan and in the architectural plans on file, but, due to the 

possible unavailability of materials and supplies or for any other reason, Sponsor reserves the right to 

substitute materials, fixtures, appliances and equipment but Sponsor may not substitute same with 

equipment or materials of lesser quality or design. 

 

c. Sponsor reserves the right without altering the total amount of space contained in the 

Building, to change the size, interior layout and location of any Unit or the number of Units, 

provided such changes are made in accordance with the section titled “Changes in Prices and Units” 

and with the requirements of law.  Changes will be made in the size or number of Units, their 

respective percentage of Common Interest or in the amount or quality of Common Elements, except 

as otherwise provided herein, only with the consent of all Unit Owners directly affected, and by 

amendment to the Offering Plan and also by amendment to the Declaration, if the Declaration was 

filed prior to such change. However, Sponsor shall not be obligated to obtain consent of any Unit 

Owner for changes made prior to the execution of a Purchase Agreement for the affected Unit or 

Units so long as such changes are made by amendment to the Offering Plan and to the Declaration.  

A Unit Owner shall be deemed directly affected only if such change results in an alteration of his or 

her Unit or the Common Interests allocable thereto.   

 

Material changes to the size, layout or percentage of Common Interest of a Unit for which a 

Purchase Agreement has been executed by Purchaser and Sponsor and delivered to Purchaser, or 

material changes in the amount or quality of Common Elements directly affecting or servicing a Unit 

for which a Purchase Agreement has been executed by Purchaser and Sponsor and delivered to 

Purchaser, shall be made only with the written consent of such Purchaser, provided, however, that 

such Purchaser’s consent shall only be required if there is a material change in the percentage of 

Common Interest or in the amount or quality of Common Elements or in the size or layout of such 

Unit.  

 

d. At its sole cost and expense, Sponsor will obtain, prior to the closing of a particular Unit, a 

permanent or temporary Certificate of Occupancy for the Unit being conveyed. Purchasers are 

advised that in New York City, newly constructed and newly renovated buildings are sometimes 

offered as condominium projects without a final certificate of occupancy (“FCO”) covering the entire 

building but with only a temporary certificate of occupancy (“TCO”), and sometimes with several 

successive temporary certificates of occupancy. Certificates of occupancy are generally governed by 

Section 301 of the New York Multiple Dwelling Law and local building codes and rules. Both TCOs 

and FCOs are issued by the New York City Department of Buildings (“DOB”). A TCO is intended to 

indicate that the property conforms substantially to the DOB approved plans and specifications, and 

to the requirements of all applicable laws, rules, and regulations for the uses and occupancies 

specified in the TCO. No change of use or occupancy shall me made unless a new certificate of 

occupancy is issued. All TCOs have an expiration date. A TCO typically expires 90 days after the 

date of issuance. When a TCO expires and is not renewed, it may be difficult or impossible to buy 

insurance, refinance, or sell units. In New York City, it is common for sponsors to commence unit 

closings when some or all units are covered by a TCO rather than a FCO. Sponsor anticipates this 

scenario may occur. Sponsor and its principals will undertake the responsibility for extending each 

TCO received prior to expiration date thereof, and ultimately for obtaining a FCO covering the entire 
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building within a two-year period. NOTWITHSTANDING THE FOREGOING, SPONSOR AND 

ITS PRINCIPALS ARE OBLIGATED TO PROCURE THE FINAL CERTIFICATE OF 

OCCUPANCY FOR THE ENTIRE BUILDING, AND SHALL EXERCISE BEST EFFORTS TO 

OBTAIN THE FCO WITHIN A TWO-YEAR PERIOD FROM THE ISSUANCE OF THE INITIAL 

TCO WHILE KEEPING THE TCO CURRENT. Unit owners and the Board of Managers shall be 

obligated to cooperate with and refrain from obstructing sponsor in these undertakings. 

 

If the First Closing shall take place with a TCO, and prior to issuance of a FCO, Sponsor is 

required to maintain all deposits and funds in an escrow account as required by General Business 

Law, section 352-e(2-b) unless the sponsor's engineer or architect certifies that a lesser amount will 

be reasonably necessary to complete all alterations and improvements to the public portions and 

common areas of the building. In such case the sum exceeding the amount so certified by the 

sponsor's engineer or architect may be released from the escrow account. Alternatively, sponsor must 

deposit with an escrow agent an unconditional, irrevocable letter of credit, post a surety bond in the 

amount so certified, or provide other collateral acceptable to the Department of Law. 

 

e. Sponsor will pay all expenses incurred prior to the establishment of the Condominium in 

connection with its operation and will bear and pay all costs and expenses incurred in connection 

with the creation of the Condominium, whenever such costs or expenses are incurred, or in 

connection with the sale of all of the Units held or owned by Sponsor. Notwithstanding, Purchasers 

shall pay to Sponsor the Creation Cost reimbursement of $2,000.00 and shall pay the Sponsor’s 

attorney’s legal fee in connection with the closing of the Unit set forth in the Summary of Closing 

Costs included in this Plan. Except as otherwise provided in this Offering Plan, Sponsor will pay all 

selling expenses of Sponsor, including, but not limited to, advertising and printing costs, architects’ 

fees, attorneys’ fees (except as set forth herein), organization costs, brokerage and selling agents’ 

fees and commissions, engineers’ fees, appraisal and surveying fees and costs.  

 

f. Sponsor will pay all Common Charges, real estate taxes, Special Assessments and other 

expenses allocable to any Units owned by Sponsor, so long as Sponsor shall continue to own such 

Units.  However, as set forth in this Offering Plan, where Purchaser has caused an unauthorized 

delay in Closing, sponsor shall be entitled to reimbursement by Purchaser of real estate taxes and 

Common Charges during such unauthorized delay. 

 

Sponsor represents that it has sufficient financial resources to complete construction and to 

meet its obligations with respect to unsold units and will not require additional financing or the sale 

of any of the units to pay for same. Sponsor will fund its obligations to the Condominium for unsold 

units from its principals’ monetary contributions to Sponsor and from proceeds of the loan given to it 

by lender. As provided in Article VI Section 5 of the By-Laws, no bond will be posted by Sponsor to 

insure completion. In the event that the Sponsor is more than thirty (30) days in arrears on Common 

Charges for any unsold unit during the time that the Sponsor is in control of the Board of Managers, 

Sponsor will cause the Board of Managers to file a lien as provided for in Section 339-aa of the Real 

Property Law. 

 

g. Prior to Closing, all liens affecting the Unit and its appurtenant Common Interest shall be 

paid and satisfied or bonded and such Unit and its appurtenant Common Interest shall be released 
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from such lien by partial release which will be duly recorded.  

 

h. Article 36-B of the New York General Business Law ("Housing Merchant Implied 

Warranty Law") does not apply to this offering as the Building comprises more than 5 stories. 

Sponsor makes no other warranties, express or implied, in connection with this offering of the Units 

and all such warranties are excluded, except that Sponsor warrants the material and workmanship of 

each Unit, limited common elements and common elements as provided in  the limited warranty 

("Limited Warranty") set forth in this Section. Sponsor will correct, repair, or replace any and all 

defects relating to construction of the Building, Common Elements or the Units or in the installation 

or operation of any appliances, fixtures, or equipment therein, or will cause the same to be corrected, 

repaired, or replaced, but only if: 

 

(1) such defects are due to substantially improper workmanship or construction 

practices or the use of materials that are substantially and materially at variance with the Plans and 

Specifications for the same; and  

 

(2) Sponsor is notified by the Condominium Board or the affected Unit Owner, as the 

case may be, of the same in accordance with the following, which notice shall be by certified mail, 

return receipt requested: 

 

(i) with respect to any latent defect (that is, a defect that is not visually 

ascertainable) in the construction of a Unit, within 1 year of the earlier to occur of the 

(a) the Closing of Title to the Unit or (b) the commencement date of any agreement 

by which a Purchaser is permitted to occupy the Unit prior to Closing; 

 

(ii) with respect to any patent defect (that is, a defect that is ascertainable 

through inspection) in the construction of a Unit within 6 months of the earlier to 

occur of the (a) the Closing of Title to the Unit, or (b) the commencement date of any 

agreement by which a Purchaser is permitted to occupy the Unit prior to Closing, 

provided, in each instance such patent defect is not caused by the Unit Owner or 

other occupant of the Unit; 

 

(iii) with respect to any defects (patent or latent) in the construction of the 

Common Elements, within 1 year from the date of substantial completion of the 

portion of the Common Elements claimed to be defective. The issuance of a TCO or 

CO covering such Common Elements shall be presumptive evidence that the 

construction of the Common Elements has been substantially completed. 

 

The method of correcting any defect will be selected by Sponsor in its sole 

discretion. The quality of construction as to any such correction will be comparable 

to local standards customary in the particular trade or trades involved and will be in 

accordance with the Plans and Specifications.  

 

Sponsor will be conclusively considered to have discharged any obligation 

that it may have with respect to the repair of a defect or replacement of a defective 
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item, whether patent or latent, if: 

 

a. Sponsor is not notified of the existence of such defect, in the 

manner and within the appropriate time period specified above; 

b. The Condominium Board and/or Managing Agent and/or the Unit 

Owner fails to allow prompt access to the Unit in question by Sponsor or 

Sponsor's contractors; or 

c. Sponsor has corrected, or caused the correction of, the defect in 

accordance with the practice of the industry, as determined by Sponsor's 

general contractor, architect, or engineer, in their sole judgment. 

d. Purchaser, through any act or omission (i) is the cause of such 

defect, (ii) obstructs, delays, prevents or hinders Sponsor from gaining access 

to the Unit to repair a defect or replace a defective item. 

 

(3) This Limited Warranty is only available to the first Purchaser of the Unit and 

Sponsor shall have no liability to any subsequent Purchaser with respect to any claimed defects 

relating to the construction of the Units, the Common Elements or the Building. 

 
At the First Closing, Sponsor will deliver, assign, or otherwise grant to the Condominium 

Board, on behalf of all Unit Owners, the right to proceed under any assignable warranties and other 

undertakings received by Sponsor from contractors, suppliers, or others in connection with the 

construction and equipping of the Building, except that assignable warranties and undertakings 

received by Sponsor which relate to appliances, equipment or fixtures located in any Unit shall be 

assigned to the Purchaser on the Closing Date, including the warranties and undertakings received by 

Sponsor which relate to appliances, equipment, or fixtures located in the Units and the Common 

Elements. Sponsor makes no representation as to which, if any, of the warranties and other 

undertakings will continue to remain in force upon the Closing of any particular Unit. Sponsor shall 

have no liability or responsibility in the event a warrantor is unable, unwilling or for any reason, fails 

to perform under its warranty. 

 

Sponsor will not be obligated to correct, and will not be liable to the Condominium Board or 

any Unit Owner as a result of any defects in construction, or in the installation or operation of any 

mechanical equipment, appliances, other equipment, finishes, materials or fixtures (including 

appliances and bathroom fixtures):  

 

(1) with respect to which assignable warranties or other undertakings (however 

denoted) from manufacturers, contractors, material men, or others which are assigned to the 

Condominium Board and/or any Unit Owner unless said warranty or undertaking is not applicable 

because the defect is a result of the Sponsor’s improper workmanship;  

 

(2) resulting from normal wear and tear, natural deterioration, normal settling, 

deflection, or shifting of the Building; or  

 

(3) that are not of a material nature, including, without limitation, the following: death 

of trees or landscape improvements, cracks in roof ballast, or concrete cracks that do not impair the 
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structural soundness of the Building, including cracks or discoloration in concrete used in walls and 

paving, leaching or color variation in colored mortar, tiles, and brick, dimensional variations in brick 

joints, mortar droppings on bricks, ponding, and/or controlled drainage on roof and terrace surfaces, 

terrace tiles not laid flat, stained tiles, and cracks in pressure treated wood used, or intended for use, 

outside the Building, normal settlement and deflection or any consequential damage resulting 

therefrom, including, without limitation, cracks in any concrete roof payers; protruding dry wall 

fastenings, nail pops, ridging on gypsum board, slight variations in gypsum board, taping, ridging or 

cracking of sheet rock walls, minor painting imperfections, walls not square, lumber shrinkage, 

painting defects, electrical plates not straight, slight separation between base and floor, variations in 

floor and ceiling levels, carpet or floor discoloring or stretching, variations in width, length, 

thickness, finish, or color range of wood floors, ceiling imperfections, and stains, runs, lumps, shags, 

or imperfections in weave in fabric panels; door or window sticking due to weather, door warpage 

(including warpage of the main entrance door to an Unit within reasonable tolerances of doors of 

similar size, weight and quality), adjustment of hi-fold or sliding doors, and air and water infiltration 

from windows in excess of industry standards; variations in tone or color or finishes of natural stone 

or variations in tone or color of vanity tops or other natural stone surfaces, slight scratches in plastic 

laminate, vitreous china, natural stone, wood, stainless steel, or porcelain surfaces, discoloration to 

hardware and plumbing finishes, cracked bath tile grouting, variation in grouting thickness, and 

misalignment of bathroom finishes; variations in wood floor stains and finishes caused by normal 

foot traffic during construction and sales periods, variations in width, length or tone of wood floor 

strips and normal shrinkage or expansion of wood flooring due to changes in moisture content of 

wood; normal plumbing, heating, air-conditioning, ventilating, and floor noises and creaking; repair 

of chips, scratches, masks, breaks, dents, cracks, and other defects in any windows and window 

sashes, sliding glass doors, shower doors, louvers, insulation attached to the curtain wall, electrical 

fixtures and globes, painted surfaces, sinks, tubs, basins, water closets, kitchen cabinets, back 

splashes, and counter tops, vanity tops and cabinets, tile or natural stone floors and walls, saddles, 

appliances, woodwork, millwork, doors, mirrors, and hardware, appliance cabinets and flooring; and 

normal wear, including chips, to passenger elevator cabs, cab doors, elevator door frames, cab 

panels, apartment doors and apartment door frames; subsequent to the Closing, paint touch-up, 

repairs of appliances or replacement of fluorescent light ballasts; ponding and/or controlled drainage 

on the roof surface.  

 

THE ITEMS AND CONDITIONS DESCRIBED ABOVE ARE NOT DEFECTS AND MAY 

BE FOUND IN ANY NEWLY CONSTRUCTED BUILDING.  PURCHASERS WHO PURCHASE 

A UNIT IN THE BUILDING OR IN ANY OTHER NEW CONSTRUCTION BUILDING MAY 

EXPERIENCE SOME OR ALL OF THESE ITEMS AND CONDITIONS IN THEIR UNITS OR 

THE COMMON ELEMENTS. SPONSOR HAS NO OBLIGATION TO CORRECT OR REPAIR 

ANY OF SUCH ITEMS AND CONDITIONS AND SHALL NOT BE LIABLE TO ANY 

PURCHASER OR CONDOMINIUM BOARD THEREFOR. IF PURCHASER OR 

CONDOMINIUM BOARD DESIRES TO CORRECT OR REPAIR ANY SUCH ITEMS OR 

CONDITIONS, TO THE EXTENT THEY CAN BE CORRECTED OR REPAIRED, THE 

PURCHASER OR CONDOMINIUM BOARD WILL HAVE TO PROCEED AT ITS SOLE COST 

AND EXPENSE AND/OR PURSUANT TO ANY WARRANTIES OR UNDERTAKINGS 

ASSIGNED TO IT BY SPONSOR.  
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NOTHING CONTAINED HEREIN SHALL BE CONSTRUED TO RENDER SPONSOR 

LIABLE FOR CONSEQUENTIAL DAMAGES (WHETHER BASED ON NEGLIGENCE, 

BREACH OF CONTRACT, WARRANTY, OR OTHERWISE), IT BEING INTENDED THAT 

SPONSOR’S SOLE OBLIGATION PURSUANT TO THIS SECTION OF THE OFFERING PLAN 

SHALL BE TO REPAIR OR REPLACE, AT SPONSOR’S OPTION, ANY DEFECTIVE ITEM OF 

CONSTRUCTION (ARISING AS A RESULT OF SUBSTANTIAL AND MATERIAL DEFECTS 

IN MATERIAL OR AS A RESULT OF IMPROPER WORKMANSHIP) SUBJECT TO THE 

TERMS AND CONDITIONS (AND WITHIN THE TIME LIMITS) SET FORTH IN THE 

OFFERING PLAN.  

 

Notwithstanding the foregoing, it is Sponsor’s obligation, regardless of any limitation in the 

warranty or in this Plan, is to construct the Premises in accordance with all applicable codes and filed 

plans and specifications. 

 

There are no financial limitations on Sponsor’s liability for failure to perform its obligations 

under the Plan. 

 

i. Notwithstanding any provision to the contrary herein, Sponsor shall not be obligated to 

correct, and shall not be liable to any Purchaser as a result of, (i) any immaterial variations from the 

plans and specifications or the description of the Buildings or a Unit not set forth in the Offering 

Plan or (ii) variations from the plans and specifications or description of the Buildings or a Unit Set 

forth in the Offering Plan which are neither in violation of applicable building codes, nor require 

approval of any governmental authority having jurisdiction, provided such variations are of equal or 

better quality.  

 

j. Sponsor shall deliver to the Board of Managers a set of architectural or as-built plans 

following completion of the project.  

 

k. Prior to the First Unit Closing, Sponsor shall procure on behalf of and at the expense of the 

Condominium the insurance policy or policies provided for in Schedule B. Sponsor will be 

reimbursed for the cost of the insurance policy by the Condominium Board from the Working 

Capital Fund or from Unit Owners at closing (at Sponsor’s option). 

 

l. Sponsor has applied for real estate tax exemptions/abatement benefits for the Residential 

Units as set forth in this Plan. 

 

m. Sponsor shall keep copies of the Offering Plan exhibits and documents referred to in the 

Offering Plan on file at Sponsor’s offices for six (6) years from the date the Declaration is recorded.  

 

n. In accordance with Section 339-p of the New York Real Property Law, a registered 

architect or licensed professional engineer shall certify within reasonable tolerances that the Floor 

Plans filed with the recording of the Declaration are a substantially accurate copy of portions of the 

plans of the Buildings as filed with and approved by the municipal or other governmental 

subdivision having jurisdiction over the issuance of permits for the construction of the Buildings.  
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o. Sponsor shall be obligated to defend any Suits or proceedings arising out of its acts or 

omissions, and shall be obligated to indemnify the Board of Managers and the Unit Owners against 

any such suits or proceedings.  

 

p. Sponsor shall repair any damage from fire or other casualty or other cause (other than a 

purchaser’s neglect or intentional act) occurring to a purchaser’s unit before closing. If the Sponsor 

fails to correct said damage within a reasonable time, the Purchaser may rescind the Purchase 

Agreement and receive a refund of Purchaser’s down payment. If the damage is a result of an interim 

lessee’s neglect or intentional act, such lessee shall bear the risk of loss to the extent insurance 

proceeds are insufficient to cover the loss. If Sponsor elects to repair or replace loss or damage, 

Sponsor shall so notify the Purchaser within 30 days of loss or damage and the purchase agreement 

shall continue in full force and effect. 

 

q. In the event of the dissolution of the Sponsor, or a transfer of 10 or more units, or 20% or 

more of the total units of the condominium, whichever is less, the principals of the sponsor shall 

provide a financially responsible entity or individual who will assume the status and all of the 

obligations of the Sponsor for those units under the Offering Plan, applicable laws and regulations. 

 

r. At or prior to the closing of a Unit, Sponsor shall assign all manufacturer’s warranties with 

respect to equipment or appliances installed in such unit to the Purchaser and assign all warranties 

with respect to equipment or appliances in the Common Elements to the Board of Managers. 

 

s. The obligations of Sponsor set forth in the above subparagraphs a, e, f, i and l may be 

performed subsequent to closing and shall survive delivery of the Unit deed.  

 

t. Except for those warranties or guarantees provided to Sponsor by contractors, 

manufacturers or suppliers, which Sponsor will assign to the Condominium Board and/or Unit 

Owners, as necessary, Sponsor does not make any warranty of any kind, express or implied, and 

Sponsor hereby disclaims any and all warranties, including but not limited to, implied warranties of 

merchantability and fitness for a particular purpose, with respect to the construction of the Units and 

the Common Elements and with respect to the personal property located within the Units, the 

Common Elements, and the Unit Owners assume all risk and liability from the use of this personal 

property. 

 

u. All representations under the offering plan and such additional obligations under the offering plan 

which are to be performed subsequent to the closing date will survive delivery of the deed. 

2. Sponsor’s Right of Access 

 

As a condition to selling Units pursuant to this Offering Plan, Sponsor reserves to itself, 

Sponsor-designees and any affiliate of either and each of their successors, assigns, invitees, 

contractors, agents, employees and tenants, any and all easements and rights of access, in and to the 

Units and Common Elements consistent with the purposes of the Offering Plan and Sponsor’s rights 

and obligations thereunder, Without in any way limiting the generality of rights reserved in the 

foregoing sentence, the rights reserved to Sponsor shall include the following:  
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a. The right to maintain any vacant and Unsold Units as general, sales and/or leasing office 

and/or model Unit and to maintain personnel at the Property;  

 

b. The right to post signs, and to conduct other activities connected with promotion, sales or 

leasing, such as displaying vacant Units or leased Units and Common Elements to prospective. 

Purchasers or Lessees and inspection thereof by such Purchasers or lessees;  

 

c. The right of access in and to Units and Common Elements and Limited Common Elements 

for purposes of inspection, construction, repair, refurbishment, correction, alterations, finishing, 

servicing (including but not limited to garbage collection) and similar work and Sponsor shall also 

have the right to access all portions of the Property to complete construction of all the Units and 

Common Elements and Limited Common Elements;  

 

d. The right to show vacant or leased Units;  

 

Sponsor, Sponsor-designees and any partner of any entity affiliated directly or indirectly with 

Sponsor shall exercise all rights of access so as to limit, to the extent practicable, unnecessary 

interference with use of the Property by Unit Owners. Sponsor, Sponsor-designees and any partner of 

any entity affiliated directly or indirectly with Sponsor agrees to repair damage directly attributable 

to and caused by Sponsor, Sponsor-designees and any partner of any entity affiliated directly or 

indirectly with sponsor or its agents as a result of exercising such rights of access.  

 

3.  Sponsor’s Right to Perform Alterations 

 

The Sponsor or Sponsor-designees or any partner of any entity affiliated directly or indirectly 

with Sponsor shall have the right, without the consent of the Board of Managers, other Unit Owners 

or Permitted Mortgagees, to (i) make alterations, additions or improvements, structural and non- 

structural, ordinary and extraordinary, interior and exterior, in, to and upon any Unit owned by it and 

not under contract with any purchaser, except that Sponsor may not change the size, location of 

buildings, or units, other improvements or common elements if such changes affect the percentage of 

common interest or adversely affect the value of any unit to which title has closed or for which a 

purchase agreement has been executed and is in effect unless all affected unit owners and contract 

vendees consent in writing to such change; (ii) change the layout or number of rooms in such Units; 

(iii) change the size and/or number of Units by subdividing a Unit, combining separate Units 

(including those resulting from-such subdivision or otherwise) into one or more Units or altering the 

boundary walls between Units; and (iv) reapportion among such Units affected by such change their 

Appurtenant Interests provided, however, that in each instance the Sponsor or Sponsor-designees or 

any partner of any entity affiliated directly or indirectly with Sponsor shall comply with all laws, 

ordinances and regulations of all governmental authorities having jurisdiction and shall agree to hold 

the Board of Managers and all other Unit Owners harmless from any liability arising therefrom.  

 

4.  Enforcing Sponsor’s Obligations: 

 

Only the Board of Managers acting on behalf of the Unit Owners shall have the right to 

enforce the obligations of Sponsor set forth in this section.  Notwithstanding the foregoing, 
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individual Unit Owners shall have the right to enforce Sponsor’s obligations only if either (i) the 

Board of Managers fails to take reasonable action to enforce such obligations within 90 days 

following the giving of written notice of such claim by a Unit owner to the Board of Managers or (ii) 

the applicable statute of limitations with respect to any claim by a Unit Owner which would 

otherwise be enforceable by the Board of Managers will expire during such ninety (90) day period.  

 

5.  Miscellaneous: 

 

Sponsor may dissolve provided that Sponsor will provide a financially responsible individual 

or entity to assume the status and all obligations of Sponsor under the Plan. 

 

In the event that Sponsor is unable to perform its material obligations under the Plan, all sales 

will cease, and Sponsor shall submit an amendment to the Plan setting forth its inability to perform 

such material obligations under the Plan and will offer all Purchasers the right to rescind their 

Purchase Agreements within no less than 15 days from the date of the amendment.  Any purchasers 

who elect rescission will have their Deposits returned. 

 

Sponsor makes no other representation or warranty except as provided in this section. 

However, nothing herein shall be construed to limit any rights, which Purchasers may otherwise have 

pursuant to the Offering Plan, Article 23-A of the General Business Law, Part 20 of the Regulations 

promulgated by the Attorney General and applicable laws. 

 

In the event that the Sponsor rents Units and subsequently sells the Units, such Units that 

have been previously rented will be sold in the condition contemplated in this Plan. As such, the 

Sponsor shall renovate such Unit to the same quality of a Unit that has not been rented prior to 

selling such Unit. 

 

The Housing Merchant Warranty does not apply to the Common Elements. 

 

Sponsor is reserving the right to delay the collection of common charges until such time into 

the future. During any such period of delay, the sponsor will timely pay all expenses of the 

condominium, including but not limited to, insurance premiums and any reserve fund payments 

required by lenders.  Such expenses shall not include individual unit owner expenses such as real 

estate taxes, utility charges, etc. Upon commencement of collection of common charges, there will 

not be an assessment for any item in the approved budget for the condominium.  Regardless of the 

delay in collection of common charges, Sponsor shall remain obligated to update the budget for the 

condominium as required by the DOL governing regulations.  Prior to commencing the collection of 

common charges, sponsor will notify all unit owners by written notice of the expiration of the delay 

period.  Notice shall be given in writing at least 30 days prior to the commencement of collection of 

common charges. 
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SECTION XVI. CONTROL BY SPONSOR 

 

The Sponsor Control Period refers to the period ending five years from the first closing or 

whenever 75% of the Units are sold to Purchasers pursuant to this Plan, whichever comes first. 

During the Sponsor Control Period, Sponsor will through its control of the Condominium Board 

have control of the maintenance and operation of, and the services to be provided by, the 

Condominium and will determine the Common Charges to be paid by all Unit Owners. 

 

 Until the first annual meeting of the Condominium, the Board of Managers shall consist of 

two persons designated by Sponsor, namely Barry Leon and Jesse Leon, principals of the Sponsor. 

The initial Condominium Board shall conduct all affairs of the condominium until the first annual 

meeting of the Unit Owners which will be held approximately within 30 days of the earlier to occur 

of (a) the first anniversary of the first Closing to occur under this plan or (b) the date Sponsor has 

closed title with Purchasers to 75% of the units (31 units).  At the first annual meeting of the 

Condominium, all Unit Owners, including Sponsor and Sponsor-designees, shall elect a new Board 

of Managers made up of three persons. However, during the Sponsor Control Period, Sponsor will 

have the right to designate 2 of the 3 Board Members. Thereafter, Sponsor may have voting control 

of the Board of Managers if Sponsor and sponsor-designees as Unit Owners of Unsold Units are able 

to cast sufficient votes to establish such control. So long as Sponsor shall continue to own at least 1 

Unsold Unit, Sponsor shall have the right to designate one (1) Member to the Condominium Board, 

and shall have the right to vote its Common Interests attributable to the Unsold Units (See Special 

Risks Section and By-Laws). Notwithstanding anything to the contrary herein, at least one member 

of the Board is to be a Commercial Unit Owner. 

 

Until Sponsor and Sponsor-designees convey title to all Units but in no event later than five 

years after the First Unit Closing, Sponsor has the right to veto any action of the Board of Managers 

to (i) make any addition, alteration, improvement at to or change in or to Common Elements, any 

Unit or the Buildings, (ii) assess any Common Charges for the creation of, addition to or replacement 

of all or part of a reserve, contingency or surplus fund, (iii) hire or replace any employee, (iv) enter 

into, modify or terminate prior to the end of the term any management, service or maintenance 

contract, (v) borrow money on behalf of the Condominium, or (vi) amend the By-Laws; provided 

however, that Sponsor may not veto any expenses described in Schedule “B” and provided further, 

that Sponsor may not veto any action described in items (i) through (vii) above if such action is 

necessary to enable the Board of Managers to comply with laws, rules or regulations of any 

governmental authority having jurisdiction over the Condominium, to remedy any notice of 

violation, or to remedy any work order by an insurer or any condition requiring repair or replacement 

immediately necessary for the preservation or safety of the Building or for the safety of the occupants 

of the Building or required to avoid the suspension of services. 

 

The number of members of the Condominium Board may not be increased or decreased 

without the consent of Sponsor for so long as Sponsor continues to own at least 1 Unsold Unit. 

 

In addition to the right of Sponsor and Sponsor-designees to vote the Common Interests 

attributable to Units owned by them, Sponsor and Sponsor-designees shall, so long So long as 

Sponsor shall continue to own at least one (1) Unit, Sponsor shall have the right to vote one (1) 
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board member to the Board of Managers and shall have all rights of ownership in connection with 

the Unit. The Board of Managers shall not have a right of first refusal or the right to impose any 

charge as to any sales or leases by Sponsor, Sponsor-designees or any partner of any entity affiliated 

directly or indirectly with Sponsor.  In the case of the removal of a sponsor-designated member of 

the Board, the Sponsor will only have the right to replace such vacant Board seat if, at the time the 

replacement occurs, the Sponsor has the right to designate a member of the Board. 

 

The By-laws do not require that a majority of the Board of Managers be owner occupants 

who are unrelated to Sponsor after Sponsor relinquishes control and therefore, purchasers for their 

own occupancy may never gain control of the Board of Managers. Owner occupants and non-resident 

owners such as Sponsor may have inherent conflicts of the management of the condominium. 
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SECTION XVII. BOARD OF MANAGERS 

 

Principal provisions of the By-Laws are summarized below. Purchasers should refer to the 

full By-Laws, a copy of which is set forth in Part II of this Offering Plan.  

 

1. Condominium Board of Managers:  

 

The affairs of the Condominium shall be governed by the Board of Managers, which shall 

consist initially Barry Leon and Jesse Leon, principals of the Sponsor. At the first meeting of the 

Unit Owners, the two member Board of Managers shall resign in favor of a new three member Board 

of Managers. If the Sponsor Control Period has expired, two members shall be elected by Unit 

Owners, including Sponsor and Sponsor-designees, and one member shall be designated by Sponsor 

and Sponsor-designees at such meeting if Sponsor so chooses and if Sponsor still owns at least 1 

Unit. Thereafter, elections to the Board of Managers shall be held at the regular annual meeting of 

Unit Owners at such time and place, each year as may be designated by the Board pursuant to Article 

II Section 1 of the By-Laws. The term of office of each of the members of the Board of Managers 

shall be one year. 

 

Notwithstanding the foregoing Sponsor and Sponsor-designees shall control the Board of 

Managers until the earlier of (i) five (5) years from the date of the First Unit Closing, or (ii) 

whenever units are sold that in the aggregate include seventy-five (75%) percent or more of the units. 

A meeting shall be held to elect a new board unrelated to the Sponsor within 30 days after expiration 

of the control period except that so long as Sponsor shall continue to own at least one (1) Unit, 

Sponsor shall have the right to vote one (1) board member to the Board of Managers. 

 

Members of the Board of Managers shall be either (i) individual Unit Owners; (ii) individual 

Permitted Mortgagees; (iii) officers, directors, shareholders, partners, principals, employees, or 

beneficiaries of corporations, partnerships, fiduciaries, or any other entities that are Unit Owners or 

Permitted Mortgagees; or (iv) adult Family Members of any of the foregoing. However, the member 

designated by Sponsor and Sponsor-designees need not be a Unit Owner or interested party in a Unit 

Owner, as specified in the first sentence of this paragraph. Other than members designated by 

Sponsor and Sponsor-designees, no member shall continue to serve on the Board of Managers after 

he or she ceases to be a Unit Owner or an interested party in a Unit Owner, as specified in the first 

sentence of this paragraph. The By-laws do not require that a majority of the Board of Managers be 

owner occupants who are unrelated to Sponsor after Sponsor relinquishes control and therefore, 

purchasers for their own occupancy may never gain control of the Board of Managers. Owner 

occupants and non-resident owners such as Sponsor may have inherent conflicts of the management 

of the condominium. Notwithstanding anything to the contrary in the Plan, Declaration or Bylaws of 

the Condominium, the Commercial Unit Owner shall have the right to designate 1 member to the 

Condominium Board. The Commercial Unit Owner has certain rights as set forth in Section XIII that 

are different then the rights afforded Residential Unit Owners. In the event of a dispute between the 

Commercial Unit Owner and the Board with respect to the rights afforded the Commercial Unit 

Owner, such dispute shall be settled by Arbitration as detailed in this section of the Plan and the 

Declaration of Condominium. 
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Members of the Board of Managers are subject to removal, without cause, by vote of Unit 

Owners owning a majority of the Common Interest attending a meeting at which a quorum is present. 

Members of the Board designated by the Sponsor and Sponsor-designees may be removed by Unit 

Owners for cause. However, members designated by Sponsor and Sponsor-designees may be 

removed without cause only by Sponsor and Sponsor-designees, who alone will have the right to 

designate a replacement. The number of members of the Board of Managers may not be increased 

without the consent of Sponsor and Sponsor-designees as owners of Unsold Units for so long as 

there remain two unsold Units.  

 

All members of the Board of Managers shall serve without compensation. Except for the 

member(s) of the Board of Managers designated by Sponsor and Sponsor-designees, a member of the 

Board of Managers may be removed from office with or without cause.  The member(s) of the Board 

of Managers designated by Sponsor and Sponsor-designees may only be removed by Sponsor and 

Sponsor-designees and only Sponsor and Sponsor-designees shall have the right to designate a 

replacement. Any member of the Board, whether or not designated by the Sponsor, may be removed 

for cause. Sponsor may change the member(s) designated by Sponsor at any time and from time to 

time. Such member(s) shall be entitled to attend all meetings of the Board of Managers and all 

committee meetings and executive sessions. An officer may be removed, without cause, by an 

affirmative vote of a majority of the members of the Board of Managers at a meeting called for such 

purpose.  

 

Until Sponsor and Sponsor-designees no longer own Units with a sufficient percentage of the 

Common Interest attributable to such Units to elect two members of the Board of Managers, Sponsor 

will, through its control of the Board of Managers (by electing two members and designating one), 

have control of the maintenance and operation of the Condominium, including the Common 

Expenses described in Schedule B, capital repairs, and expenses required to comply with applicable 

laws or regulations. Sponsor may not veto any expenses described in Schedule “B” or other 

expenses, if such expenses are required to enable the Board of Managers to comply with laws, rules 

or regulations of any governmental authority having jurisdiction over the Condominium, to remedy 

any notice of violation, or to remedy any work order by an insurer.  

 

2. Powers and Duties of the Board of Managers:  

 

The Board of Managers shall have the powers and duties necessary for administration of the 

affairs of the Condominium (subject to the limitations set forth in the By-Laws including Sponsor’s 

right to veto certain actions of the Board of Managers), including, without limitation, the following: 

(a) operation, care upkeep and maintenance of the Common Elements; (b) determination of the 

Common Charges required for the affairs of the Condominium, including, without limitation, the 

operation and maintenance of the Property; (c) collection of the Common Charges from the Unit 

Owners, including charges for water used or consumed in the Unit, (d) employment and dismissal of 

the personnel necessary for the maintenance and operation of the Common Elements; (e) adoption 

and amendment of the Rules and Regulations covering the details of the operation and use of the 

Property (subject to the right of the Unit Owners to overrule the Board of Managers as provided in 

the By-Laws); (f) maintaining bank accounts on behalf of the Condominium and designating the 

signatories required thereof; (g) purchasing, leasing, or otherwise acquiring in the name of the Board 
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of Managers or its designees, on behalf of all Unit Owners, Units offered for sale or lease or 

surrendered by their owners to the Board of Managers; (h) purchasing Units at foreclosure or other 

judicial sales, in the name of the Board of Managers or its designee, on behalf of all Unit Owners; (i) 

selling, leasing, mortgaging, or otherwise dealing with (but not voting the votes appurtenant to) Units 

acquired by, and subleasing Units leased by, the Board of Managers or its designees on behalf of all 

Unit Owners; (j) obtaining and renewing insurance for the Property, including the Units; (k) making 

repairs, additions and improvements to, or alterations of, the Property and repairing and restoring the 

Property after damage or destruction by fire or other casualty, or an a result of condemnation or 

eminent domain proceedings; (1) enforcing obligations of the Unit Owners; (m) levying fines against 

the Unit Owners, excluding Sponsor and any Sponsor-designee and any partner of any entity 

affiliated directly or indirectly with Sponsor (so long as such Persons own one or more Units), for 

violations of the Rules and Regulations (no fine may exceed $25.00 for any one violation, but, for 

each day a violation continues after notice, it shall be considered a separate violation); (n) borrowing 

money on behalf of the Condominium when required in connection with the operation, care, upkeep, 

and maintenance of the Common Elements (provided, however, that (i) the consent of at least 66-

2/3% of all Unit Owners, both in number and in Common Interests, shall be required for the 

borrowing of any sum in excess of $125,000.00 and (ii) no lien to secure repayment of any sum 

borrowed may be created on any Unit or its Appurtenant Interests without the consent of the Unit 

Owner; and (o) adjusting and settling insurance claims and executing and delivering releases in 

connection therewith.  

 

The Board of Managers shall be responsible for maintaining and repairing the Common 

Elements as set forth in the Declaration and in the By-Laws, regardless of whether a Unit is vacant or 

occupied by the owner thereof or by a permitted lessee or another occupant.  

 

While Sponsor is in control of the Board, the insurance coverage obtained by the Board shall 

not be less than what is required by 13 N.Y.C.R.R 20. 

 

3. Officers of the Condominium 

 

The officers of the Condominium shall consist of the President, the Vice President, the 

Secretary and the Treasurer, all of whom shall be elected by the Board of Managers at its annual 

meeting. The Board of Managers may also appoint additional officers. All officers shall serve 

without compensation from the Condominium. None of the officers need be Unit Owners until the 

three member Board of Managers is elected at the first meeting of the Unit Owners. Thereafter, both 

the President and the Vice President must be both members of the Board of Managers and Unit 

Owners (or officers, directors, shareholders, partners, employees, or beneficiaries, or members of 

their family, of Corporations, partnerships, fiduciaries, or mortgagees that are Unit Owners). Any 

officer may be removed, without cause, by vote of a majority of the Beard of Managers at a meeting 

called for such purpose.  

 

The President shall be the chief executive officer of the Condominium and preside over 

meetings of the Unit Owners and Board of Managers. The Vice President shall take the place of the 

President when necessary and perform such other duties as may be imposed on him or her by the 

Board of Managers or the President. The Secretary shall keep minutes of all meetings of the Unit 
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Owners and the Board of Managers and shall have charge of the books and papers of the 

Condominium, The Treasurer shall have the care and custody of the funds and securities of the 

Condominium and shall be responsible for keeping financial records and books of account. All 

agreements, contracts, deeds, leases, checks and other instruments of the Board of Managers shall be 

signed by any two officers or by such lesser number of officers or by such other person or persons as 

may be designated from time to time by the Board of Managers.  

 

4. Liability of the Board of Managers, Officers and Unit Owners  

 

Members of, the Board of Managers must act in accordance with their fiduciary obligations. 

Members of the Board may be personally liable for misconduct committed in bad faith or other 

intentional misconduct. The members of the Board of Managers and the officers of the 

Condominium will have no liability to Unit Owners for errors of judgment, negligence, or otherwise, 

except that individual members and officers will be liable for their own bad faith or willful 

misconduct. The Board of Managers and any officer may contract or effect other transactions with 

any member of the Board of Managers, with any Unit Owner, with Sponsor, or with any affiliate of 

any of them at competitive rates without incurring any liability for self-dealing, subject to the By-

Laws provided that the Board provide notice to the Unit Owners or any such transactions.  

 

Every contract made by the Board of Managers, by any officer of the Condominium, or by 

any superintendent or Managing Agent of the Buildings shall state that (a) it is made only as agent 

for all Unit Owners, and the members of the Board of Managers or such officer, superintendent or 

Managing Agent shall have no personal liability thereon (except in their capacities as Unit Owners) 

and (b) the liability of any unit Owner with respect to such contract shall be limited to (i) such 

proportionate share of the total liability thereunder as the Common Interest of such Unit Owner bears 

to the aggregate Common Interest of all Unit Owners and (ii) such Unit Owner interest in his or her 

Unit and its Appurtenant Interest, unless otherwise provided by law.  

 

All Unit Owners shall severally indemnify each member of the Board of Managers and each 

officer of the Condominium against any liability or claim, contractual or otherwise, except those 

arising out of the bad faith or willful misconduct of such member or that are contrary to law or the 

terms of the Declaration of the By-Laws. However, the liability of any Unit Owner on account of 

such indemnification will be limited to such proportionate share thereof as the Common Interest of 

such Unit Owner bears to the aggregate Common Interest of all Unit Owners and such Unit Owner’s 

interest in his or her Unit and its Appurtenant Interest, unless otherwise provided by law. 

 

5. Reports to the Unit Owners  

 

An annual report of the receipts and expenditures of the Condominium, certified by an 

independent certified public accountant, shall be submitted by the Board of Managers to all Unit 

Owners within four months after the end of each fiscal year of the Condominium.   

 

Written notice of each annual or special meeting of Unit Owners shall be given to all Unit 

Owners who are then the record owners entitled to vote. Such notice shall set forth the purpose, time 

and place of such meeting and may be given to any Unit Owner by personal delivery, mail or 
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telegram not later than ten (10) business days prior to the day fixed for the meeting. If the business to 

be conducted at the meeting shall include the consideration of a proposed amendment to the 

Declaration or the By-Laws, the notice shall be mailed to all Unit Owners at least thirty (30) days 

prior to the day fixed for the meeting and shall be accompanied by a copy of the text of such 

proposed amendment.  

 

The books of account and records of the Condominium may be examined by Unit Owners 

during regular business hours. True copies of the Floor Plans, the Declarations, the By-Laws and the 

Rules and Regulations shall be kept on file in the office of the Board of Managers and shall be 

available for inspection during regular business hours by persons having an interest therein.  

 

6. Special Meetings:  

 

Special meetings are governed by Article II Section 2 of the By-Laws.  Special meetings of 

Unit Owners, other than those the calling of which is regulated by statute, may be called at any time 

by the President or Secretary or by a majority of the Board of Managers. It shall also be the duty of 

the Secretary to call such meetings whenever requested in writing so to do by Unit Owners owning at 

least twenty-five per cent (25%) of the votes of the Condominium.  The Secretary shall cause a 

notice of such Special Meeting stating the time, place and object thereof and the officer or other 

person or persons by whom the meeting is called, to be delivered personally or mailed as provided in 

Section 1 of this Article to each Unit Owner of record of the Condominium entitled to vote at such 

meeting not less than ten (10) nor more than forty (40) days before such meeting.  No business other 

than that stated in such notice shall be transacted at such Special Meeting unless the holders of all the 

Units of the Condominium be present thereat in person or by proxy. 

 

7. Miscellaneous 

 

The Board of Managers may, at its option, appeal the real estate assessments against one or 

more Units.  

 

The Common Elements shall remain undivided, and the Unit Owners shall have no right of 

partition with respect to the Common Elements and are deemed to covenant that they will institute 

no action for partition of the Common Elements, except as expressly permitted in the Declaration 

and the By-Laws.  

 

Each Unit Owner, including Sponsor and Sponsor-designees, shall be entitled to cast one vote 

at all meetings of the Unit Owners for each .01% of Common Interest attributable to the Unit(s) 

owned by him or her. When voting for the election of members of the Board of Managers. Each Unit 

Owner entitled to vote shall be entitled to one vote for each .0001% of Common Interest attributable 

to his or her Units per member to be elected.  

 

Generally, subject to certain exceptions and provided that any required consent of the 

Mortgage Representatives is obtained, any provision of the Declaration, the By-Laws, or the Rules 

and Regulations may be amended, modified, added to, or deleted by the affirmative vote of 66-2/3% 

of all Unit Owners, both in number and in common Interests. However, the Declaration, the By-Laws 
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and the Rules and Regulations may not be amended or modified so as to be effective in any respect 

against Sponsor or any Sponsor-designee, or any Affiliate, and Unsold Unit or any mortgage, pledge, 

lien or security agreement covering such Units without the prior written consent of Sponsor, 

Sponsor-designees and any partner of any entity affiliated directly or indirectly with Sponsor. In 

addition, the provisions of the Declaration and By-Laws relating to (i) the use of Units or each Unit’s 

Common Interest may not be amended without the prior written consent of every Unit Owner 

affected by such amendment or (ii) the rights, benefits and exemptions of the Unsold Units, may not 

be amended without the prior written consent of Sponsor.  

 

The Declaration and Bylaws authorize the Board of Managers to allocate and apportion 

Common Charges to residential or non-residential units, or a combination thereof, based on special 

or exclusive use or availability, or exclusive control, of particular units or common areas by 

particular unit owners. Any dispute between the Commercial Unit Owner and the Board of Managers 

regarding special allocations will be resolved by arbitration to be conducted in New York City by the 

American Arbitration Association. The rules governing the procedure of the American Arbitration 

Association are available on the website of the organization at www.adr.org. Unit Owners are 

waiving their right to seek redress in Court as a result of this provision and are advised that appeal 

rights are much more limited in arbitration proceedings then in Court. The decision of the arbitrator 

is final except for very limited circumstances.  Any matter required or permitted to be determined by 

arbitration pursuant to the terms of the Bylaws of the Condominium shall be submitted for resolution 

by a panel of three (3) arbitrators in a proceeding held in the City of New York, which arbitrators 

shall be appointed as follows: One arbitrator shall be chosen by the Board of Managers, one 

arbitrator shall be chosen by the Unit Owner and the third arbitrator shall be chosen by the two 

aforementioned arbitrators. The decision of the arbitrators so chosen shall be given within thirty (30) 

days after his or her selection or appointment. The decision shall be enforceable in a court of law of 

competent jurisdiction. The parties to any dispute required or permitted to be resolved by arbitration 

pursuant to the terms of the Condominium Documents may, by written agreement, vary any of the 

terms of Section 1 hereof with respect to the arbitration of such dispute or may agree to resolve their 

dispute in any manner, including, without limitation, the manner set forth in Section 3031 of the 

Civil Practice Law and Rules of the State of New York and known as “New York Simplified 

Procedure for Court Determination of Disputes.” The decision in any arbitration conducted pursuant 

to the terms herein hereof shall be binding upon all of the parties thereto and may be entered in any 

court of appropriate jurisdiction. Each party shall bear its own costs and expenses in connection with 

such arbitration, except that the cost of the arbitrator shall be borne by the losing party.  In this 

regard, should the Commercial Unit Owner lose such arbitration, the cost of the arbitrator shall be 

borne by the Commercial Unit Owner.  If the Condominium Board should lose any such arbitration, 

the cost of the arbitrator shall be a Common Expense to be shared by all Residential Unit Owners in 

accordance with their respective Common Interests. 
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SECTION XVIII. RIGHTS AND OBLIGATIONS OF UNIT OWNERS 

 

Principal provisions of the By-Laws are summarized below. Purchasers should refer to the 

full By-Laws, a copy of which is set forth in Part II of this Offering Plan.  

 

1. Meetings and Votes of the Unit Owners: 

 

Except for the first meeting, the Unit Owners shall hold annual meetings on or about the last 

Tuesday in May of each year, unless such date shall occur on a legal holiday, in which event the 

meeting shall be held on the succeeding business day. At each annual meeting, the Unit Owners, 

including the Sponsor and Sponsor-designees, shall elect, and Sponsor and Sponsor-designees shall 

designate, as the case may be, successors to the members of the Board of Managers whose term of 

office expires as of such meeting. In addition, special meetings of Unit Owners may be held from 

time to time, pursuant to the By-Laws, whenever necessary for the affairs of the Condominium. Each 

Unit Owner, including Sponsor and Sponsor-designees, shall be entitled to cast one vote at all 

meetings of the Unit Owners for each .0001% of Common Interest attributable to the Unit(s) owned 

by him or her. When voting for the election of members of the Board of Managers. Each Unit Owner 

entitled to vote shall be entitled to one vote for each .0001% of Common Interest attributable to his 

or her Units per member to be elected. The presence, in person or by proxy, of Unit Owners having a 

majority of the votes of all Unit Owners shall constitute a quorum at all meetings of the Unit 

Owners, and, unless otherwise provided, the decision of the Unit Owners casting a majority of the 

votes of the Unit Owners at a meeting at which a quorum shall be present shall be binding upon all 

of the Unit Owners.  

 

Elections of members of the Board of Managers shall be determined by plurality vote. A copy 

of the Declaration and a copy of the By-Laws, are set forth in Part II of this Offering Plan.  

 

2. Sale or Lease of Units:  

 

Each residential Owner may sell or lease his or her Unit provided, however, that when such 

Unit Owner sells or leases his or her Unit, such Unit Owner must pay all outstanding Common 

Charges, assessments, and other fees due to the Condominium Board from the Unit Owner.  

 

3. Mortgage of Unit:  

 

Each Unit Owner is free to mortgage his or her Unit subject to the restrictions contained in 

the By-Laws. Prior to or simultaneously with the closing of any mortgage transaction, the Unit 

Owner must satisfy all arrears for any unpaid Common Charges and Special Assessments owed by 

such Unit owner and discharge any liens therefor. Any first mortgagee who obtains title to a 

Condominium Unit pursuant to the remedies in the Mortgage or through foreclosure will not be 

liable for more than 6 months of the unit's unpaid regularly budgeted dues or charges accrued before 

the acquisition of the title to the unit by the mortgagee. 

 

4. Use of Units and Restrictions:  
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The Residential Units may be used only for private residential use, except that a Unit Owner 

may use a portion of his or her Unit for any home occupation use including as a professional office, 

provided that the nature and manner of such use complies with Law and does not violate the then 

existing Certificate of Occupancy covering the Buildings and such Unit or applicable zoning laws 

and ordinances, building codes or other rules and regulations of governmental authorities having 

jurisdiction thereof. No illuminated or other sign may be used in connection with the aforementioned 

use without the prior written consent of the Board of Managers.  

 

Except as set forth above, no industry, business, trade, occupation or otherwise, designated 

for profit, altruism, or otherwise shall be conducted, maintained or permitted in any part of the Units 

or Common Elements. No For Sale, For Rent or For Lease signs or other similar window displays or 

advertising shall be maintained or permitted in any Unit or adjoining Common Elements, nor shall 

any Unit be rented for transient, hotel or motel purposes. Notwithstanding the foregoing, Sponsor 

and Sponsor-designees reserve the right to place “For Sale”, “For Rent” or “For Lease” or similar 

signs on any unoccupied Units or Unsold Units and the Building. Additionally, sponsor and Sponsor-

designees reserve the right to maintain and staff one or more vacant and Unsold Units as a sales 

office and/or model Unit.  

 

No Unit Owner shall be allowed to put his or her name on any entry to the Buildings or 

entrance to any Unit, except in the proper places approved by the Board of Managers for such 

purposes.  Except as provided in the By-Laws, no sign, notice, lettering, or advertisement shall be 

inscribed or exposed on or at any window, door, or other part of a Unit or adjoining Common 

Element, nor shall anything be projected out of any window of the Buildings. No exterior of any Unit 

or the windows or doors thereof or any other portions of the Common elements shall be painted or 

decorated by any Unit Owner in any manner or without prior written consent of the Board of 

Managers or except as provided in the By-Laws.  

 

No personal articles (including but not limited to, garbage cans, bicycles, motorcycles, bottles 

or mats) and no furniture, artwork, equipment or doormats shall be placed or stored in entrances, 

hallways, stairways, as other Common Elements, except as approved by the Board of Managers. 

 

No Unit Owner shall change or alter in any way the design, layout or color scheme or 

furnishings in entrances, ways, stairways or other Common Elements. Decorating and furnishing of 

Limited Common Elements by the Owner of the Unit which has the exclusive right to use and 

occupancy of such Limited Common Elements shall not require the consent of the Board of 

Managers if it does not adversely affect the structure of the Buildings or the value of other Units or 

Common Elements and complies with all laws.  

 

No fences or permanent barriers are allowed in the patios. Where there are fences, the Unit 

Owners of the Limited Common Elements shall not install lockable gates, in order to permit the 

Board of Manager or its designee to go through the patios or balconies to maintain the Common 

Elements. Any laundry lines installed in the patios or balconies shall not interfere with exit passage 

at the gates. The patios or balconies may not be used to store commercial goods or animals. Loud 

music, noise or bright lights, which may disturb neighbors, are prohibited. The existing trees shall 

not be removed. There shall be no painting of the exterior walls adjacent to the Limited Common 
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Elements except as approved by the Board of Managers. 

 

The Board of Managers or the Managing Agent shall retain a passkey to each Unit. No Unit 

Owner shall change any lock on any door leading into his or her Unit without the prior written 

consent of the Board of Managers. As a condition to obtaining such consent, the Unit Owner must 

provide the Board of Managers with a key to such changed lock for their use. If a Unit Owner fails to 

provide the Board of Managers with all keys necessary to gain entrance to such Unit Owner’s Unit 

promptly after such Unit Owner moves into his or her Unit, then Sponsor shall be automatically 

released from any obligation it may have for correcting defects in or making repairs to such Unit. If 

Sponsor or the Board of Managers must gain access to a Unit for emergency purposes and a Unit 

Owner has not furnished a key to the Board of Managers as provided in this paragraph, then the 

affected Unit Owner shall be liable and responsible for any damage to the Common Elements or such 

Unit caused by Sponsor or the Board of Managers in gaining access to such Unit.  Furthermore, if the 

Unit Owner is not personally present to open and permit an entry to his or her Unit at any time when 

an entry therein is necessary or permissible under the Rules and Regulations or under the By-Laws, 

and has not furnished a key to the Board of Managers or the Managing Agent, then the Board of 

Managers or the Managing Agent or their agents (but, except in an emergency, only when 

specifically authorized by an officer of the Condominium or an officer of the Managing Agent) may 

forcibly enter such Unit without liability for damages or trespass by reason thereof (if, during such 

entry, reasonable care is given to such Unit Owner’ s property).  

 

No Unit owner shall make or permit any noise or objectionable odor that will disturb or 

annoy the occupants in the Buildings or do or permit anything to be done therein which will interfere 

with the rights, comfort, or convenience of other Unit Owners,  

 

Each Unit Owner shall keep his or her Unit in a good state of preservation and cleanliness 

and shall not sweep or throw or permit any dirt or other substances to be swept or thrown therefrom, 

or from the doors, windows or fire escapes of a Unit.  

 

Unit Owners shall be permitted to keep animals as pets provided that any pet does not 

interfere with the use and enjoyment of the Buildings by the other Unit Owners, In no event shall 

dogs or cats be permitted in any of the public portions of the Buildings unless carried or on a leash. 

Each Unit Owner who keeps an animal in the Buildings shall indemnify the Board of Managers and 

hold it harmless against any loss or liability of any kind or character whatsoever arising from or as a 

result of having an animal in the Property. Notwithstanding the foregoing, the Board of Managers 

shall have the right to limit the number of animals kept by a Unit Owner or to prohibit any animal 

which the Board of Managers determines to be interfering with the use and enjoyment of the 

Buildings by the other Unit Owners.  

 

Unit Owners shall not be permitted to hang radio or television aerials from the exterior of the 

Buildings without written approval of the Board of Managers.  

 

No unlawful use shall be made of the Property or any part thereof, and all valid laws, zoning 

ordinances and regulations of all governmental bodies having jurisdiction thereof shall be observed. 

Violations of laws, orders, rules, regulations or requirements of any governmental agency having 
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jurisdiction thereof, relating to any portion of the Property, shall be eliminated, by and at the sole 

expense of the Unit Owners, or the Board of Managers, whichever shall have the obligation to 

maintain or repair such portion of the Property. 

 

Sponsor or its designee, the agents of the Board of Managers, and any authorized contractor 

or workman may enter any Unit at any reasonable hour of the day for any purpose permitted under 

the terms of this Offering Plan, the Declaration, By-Laws, or Rules and Regulations of the 

Condominium.  

 

All damage to the Buildings or Common Elements caused by moving or carrying of any 

article therein shall be paid by the Unit Owner responsible for the presence of such article. Any 

damage to the Buildings or equipment caused by Unit Owners, their guests, visitors, clients, patients 

or employees shall be repaired at the expense of the said Unit Owner.  

 

Complaints regarding the management of the Property or regarding the actions of other Units 

Owners shall be made in writing to the Board of Managers. Only the Board of Managers shall have 

the right to enforce the Rules and Regulations of the Condominium.  The Board of Managers may in 

its, absolute discretion waives any violation.  

 

The Rules and Regulations of the Condominium are set forth in Part II of this Offering Plan 

as an addendum to the By-Laws. The Rules and Regulations govern the use of the Units and Limited 

Common Elements and may be amended from time to time by the Board of Managers. 

 

5. Common Charges, Liens for Nonpayment of Common Charges 

 

Each Unit Owner shall have an obligation to pay Common Charges and Special Assessments 

when due. Except as set forth in the Notes to Schedule B and as otherwise provided in the By-Laws, 

Common Charges for each Unit shall be determined by multiplying that Unit’s percentage of 

Common Interest by the total annual net expenses incurred or anticipated to be incurred for those 

items listed in Schedule B herein, together with the expense of any special repairs, major capital 

improvements or other expenses deemed by the Board of Managers to be a part of the Common 

Expenses and to be paid as Common Charges, all in accordance with the By-Laws of the 

Condominium.  

 

Common Charges will be established by the Board of Managers on an annual basis, at least, 

and be paid in equal monthly installments, due and payable on the first day of each month.  

 

The Board of Managers, in accordance with the By-Laws, may impose Special Assessments 

in order to accumulate reserves as it deems necessary to meet unanticipated or extraordinary 

expenses, including, but not limited to, expenses incurred for major capital improvements. The 

Special Assessments to be paid by each Unit Owner shall also be determined in accordance with the 

Unit Owner’s percentage of Common Interest, as determined by the Board of Managers.  

 

Notwithstanding the foregoing, the Board of Managers shall not reduce the Common Charges 

payable during any year occurring within a period when Sponsor or Sponsor-designees own Units 
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having more than 50% of the Common Interest of all Units or reduce the insurance coverage below 

that provided for the Buildings during such period. 

 

Under the provisions of Section 339-z of the New York Real Property Law, the Board of 

Managers, on behalf of the Unit Owners, will have a lien on each Unit for unpaid Common Charges 

assessed by the Board of Managers. Such lien will be subordinate only to liens for real estate taxes 

on the Unit and to any sums unpaid on a first mortgage of record thereon. Any lien for unpaid 

Common Charges against a Unit shall be effective from and after the filing of notice thereof at the 

Register’s Office, Queens County and until all sums secured thereby with the interest thereon shall 

have been fully paid or until six years from the date of filing (unless foreclosure of such lien is 

started within such six-year period), whichever may be earlier. Such lien may be foreclosed by a suit 

brought in the name of the Board of Managers acting on behalf of the Unit Owners in like manner as 

the foreclosure of a mortgage on real property or, an action may be brought by the Board of 

Managers to recover the unpaid Common Charges without foreclosing the lien.  

 

Pursuant to Article VI Section 5 of the By-Laws and the provisions of Article 339(kk) of the 

Real Property Law, if a non-occupying owner of a condominium, including the Sponsor, fails to pay 

Common Charges when due within 60 days of the due date, the Board of Managers may demand and 

collect rent from the tenant of such unit. A copy of Section 339(kk) of the Real Property Law is 

attached in Part II of the plan. 

 

Upon the failure of a Unit Owner to pay Common Charges for the Unit within fifteen (15) 

days of the same becoming due and payable, the Board of Managers shall have the right to place a 

lien against such Unit Owner’s Unit for the unpaid Common Charges, as set forth above, failure of 

the Board of Managers to place such a lien shall not constitute a waiver of the right to do so at a later 

date or with respect to a subsequent failure to pay within the designated time. The failure to make 

prompt payment of Common Charges or Special Assessments when due shall subject the Unit 

Owner to a late charge as described in the By-Laws. Notwithstanding the foregoing, the Sponsor, any 

Sponsor-designee and any partner of any entity affiliated directly or indirectly with Sponsor shall not 

be subject to the late charge.  

 

The Sponsor will cause the Board of Managers to file a lien as provided for in Section 339-aa 

of the Real Property Law on Units in which Sponsor is more than 30 days in arrears of Common 

Charges while it is in control of the Board of Managers.  

 

No Unit Owner shall be liable for the payment of any part of the Common Charges assessed 

against his or her Unit subsequent to a sale, transfer, or other conveyance made by him or her of his 

or her Unit, with appurtenant Common Elements, in accordance with the Declaration and By-Laws. 

 

6. Repairs, Right to Inspect and Easements:  

 

Except as otherwise provided in the Declaration or By-Law, all painting, decorating, 

maintenance, repairs and replacements, whether structural or non-structural, ordinary or 

extraordinary in or to any Unit and all portions of both, including, but not limited to, the interior 

walls, ceilings and floors, in the Unit, kitchen and bathroom fixtures and appliances, windows and 
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their frames, sills and sashes, all doors and their frames and saddles (except painting the exterior side 

of a Unit entrance doors and door bucks) , all interior staircases, exposed plumbing, gas and heating 

fixtures and equipment, lighting and electrical fixtures (but excluding any Common Elements 

contained therein) shall be performed by the owner of such Unit at such Unit Owners cost and 

expense.  

 

All painting, decorating, maintenance, repairs and replacements, whether structural or non-

structural, ordinary or extraordinary, to the common Elements, as defined in the Declaration, and the 

painting of the exterior side of Unit entrance doors and door backs, shall be made by the Board of 

Managers and be charged to all the Unit Owners as a Common Expense, excepting to the extent that 

the same are necessitated by the negligence, misuse or neglect of a Unit Owner, in which case such 

expense shall be charged to such Unit Owner.  

 

All painting, decorating, maintenance, repair and replacements in or to the Limited Common 

Elements, as defined in the Declaration, will be performed by (a) the Board of Managers if it 

involves structural or extraordinary maintenance, repairs or replacements (including, without 

limitations repairs that are not caused by the acts or omissions of the Unit Owner having direct and 

exclusive access thereto), or (b) subject to the restrictions set forth in the By-Laws and the Rules and 

Regulations, by the Unit Owner having direct and exclusive access thereto, at such Unit Owner’s 

sole cost and expense, if it involves nonstructural, ordinary maintenance, repairs or replacements or 

it is as a result of the Unit Owner’s acts or omissions.  

 

Sponsor, the board of Managers and/or the Managing Agent shall have a permanent right of 

access to any Unit for the purpose of inspecting or making any repairs or replacements to any of the 

Common Elements contained in such Unit or elsewhere in the Buildings, remedying any condition 

which would result in damage to any other Unit or to the Common Elements, or which would violate 

the provisions of any mortgage encumbering another Unit, or for the purpose of complying with any 

laws, orders, rules or regulations of any governmental body having jurisdiction thereof, or to cure 

any defaults by a Unit Owner or for any other purposes permitted by the By-Laws. In order to gain 

access, the Sponsor shall notify the unit owner in writing that access is required and in said notice, 

specify the reason that access is required. 

 

Patios and Balconies and any other Limited Common Element shall be maintained and 

repaired and shall be kept free and clear of snow, ice and any other accumulations, by the Unit 

Owner at the Unit Owner’s own cost and expense.  

 

Each Unit Owner shall have an easement in common with the other Unit owners to use, 

maintain, repair, alter and replace all pipes, ducts, cables, wires, conduits, public utility lines and 

other Common Elements located in other Units and serving his or her Unit. In addition, each Unit 

Owner shall have an easement to the continuance of any encroachment by the Unit on any adjoining 

Unit or on any Common Element, now existing or which may come into existence hereafter as a 

result of the settling or shifting of the Buildings or, as a result of repair or restoration of the Buildings 

or a Unit after damage by fire or other casualty, or as a result of condemnation or eminent domain 

proceedings, or by reason of any alteration made by or with the consent of the Board of Managers, or 

the Sponsor, to the Common Elements, so that any such encroachment may remain undisturbed so 
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long as the Building shall stand. 

 

7. Alterations:  

 

A non-structural alteration to a Unit or its appurtenant Limited Common Element that does 

not adversely affect the structure of the Buildings or the value of other Units or the Common 

Elements, that cannot be sighted from the Common Elements or another Unit or from a public street, 

and that complies with all laws, may be made by any unit owner without consent of the Board of 

Managers. No Unit Owner (other than Sponsor or Sponsor-designees) may make a structural 

alteration in a Unit without the prior written approval of the Board of Managers. Upon such 

approval, the Unit Owner in question shall agree that (i) such structural alteration shall be at the Unit 

Owner’s sole cost and expense, (ii) all work shall be done in accordance with all governmental or 

quasi-governmental laws, rules, regulations, codes and ordinances, (iii) all work shall be done by 

reputable contractors with adequate liability, property damage and workmen’s compensation 

insurance (certificates for which shall be delivered to the Board of Managers prior to the 

commencement of construction), (iv) the Unit Owner shall procure and maintain during the course of 

such work such other insurance as the Board of Managers may reasonably prescribe, and (v) any 

additions shall be maintained in their entirety by said Unit Owner who shall also be responsible for 

any repairs, including structural repairs, to such additions, and to the Unit and any Common 

Elements where such repairs become necessary due to additional stresses caused by the structural 

alteration or due to improper design or construction of the structural alteration. Such Unit Owner 

shall further agree to indemnify and hold harmless the Board of Managers and its officers, the 

Managing Agent, Sponsor, and all other Unit Owners from and against any liability cost and expense 

arising from such work. Such approval shall further provide that the Unit Owner shall reimburse the 

Board of Managers for any out-of-pocket expenses incurred by the Board of Managers in connection 

with the granting of such approval and in connection with any services provided to such alteration. 

Such expenses may include, without limitation, any fees of an attorney and/or fees of an architect 

consulted by the Board of Managers in connection with the request by a Unit Owner for approval of 

a structural alteration.  

 

Notwithstanding the foregoing paragraph or any provision in this Offering Plan to the 

contrary, Sponsor, any Sponsor-designee, and any partner of any entity affiliated directly or indirectly 

with Sponsor, each have the right, at any time and from time to time, to make either or both non-

structural alterations and structural alterations which comply with the By-Laws in any Unit owned by 

it, and to subdivide, combine and change the boundary walls of such Units without the prior consent 

of the Board of Managers and without paying any cost or charge to the Board of Manager or 

Managing Agent. Notwithstanding the foregoing; (a) no change will be made in the size or number 

of units and/or their respective percentages of common interest, and no material change will be made 

in the size or quality of common elements, except by amendment to the plan, and when applicable, to 

the declaration; (b) unless an affected purchaser consents, no material change will be made in the 

unit size, layout or percentage of common interest if a purchase agreement has been executed and 

delivered to the sponsor for that unit and the purchaser is not in default; 8 unless all purchasers 

consent, no material change will be made in the size and no material adverse change will be made in 

the layout of the common elements; (d) Sponsor shall not change the size, location of buildings or 

units or other improvements or common elements if such changes affect the percentage of common 
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interest, or adversely affect the value of any unit to which title has closed or for which a purchase 

agreement has been executed and is in effect unless all affected unit owners and contract vendees 

consent in writing to such change.  

 

8. Insurance:  

 

The insurance policies obtained by the Board of Managers shall provide that Sponsor, each 

Unit Owner, each Permitted Mortgagee of a Unit and Managing Agent shall be named insured, as 

their interests may appear. These policies shall provide All Risk Building Insurance for the full 

replacement value of the building, Comprehensive General Liability (including Standard Mortgagee 

Clause) and Directors and Officers Liability. The specific amounts of coverage are noted in the 

section titled “Notes to Schedule B” 

 

The insurance does not include any coverage for (i) losses due to fire, theft or other casualty 

to the personal property of a Unit Owner contained within the Unit or a Limited Common Element, 

(ii) the cost of living elsewhere if a Unit is greatly damaged, or (iii) liability coverage for a Unit 

Owner for occurrences within a Unit or a Limited Common Element. The insurance does include 

coverage for losses due to fire or other casualty to the walls, ceilings and floors in the Units (other 

than those walls, ceilings and floors erected by a Unit Owner other than Sponsor), as finished by 

Sponsor in accordance with the section titled “Description of Property and Specifications” but the 

insurance will only pay to restore, the walls, ceilings and floors as finished by the Sponsor under the 

Offering Plan and will not pay for any improvements, alterations or decorations thereto made by the 

Unit Owner or for any kitchen or bathroom fixtures and appliances installed by the Unit Owner.  

 

UNIT OWNERS SHOULD CONSULT THEIR INSURANCE AGENT AS TO THE 

AVAILABILITY OF INSURANCE TO COVER ALL OF THE AFOREMENTIONED AND ANY 

ADDITIONAL COVERAGE WHICH MIGHT BE RECOMMENDED. 

 

In the event of a taking in condemnation or by eminent domain of part or all of the Common 

Elements, the award made for such taking shall be payable to the Board of Managers, if such award 

amounts to $250,000.00 or less, and to the Insurance Trustee if such award amounts to more than 

$250,000.00. If seventy-five (75%) percent or more of the Unit Owners duly and promptly approve 

the repair and restoration of such Common Elements, the Board of Managers or the Insurance 

Trustee, as the case may be, shall arrange for the repair and restoration of such Common Elements, 

and the Board of Managers or the Insurance Trustee, as the case may be, shall disburse the proceeds 

of such award to the contractors engaged in such repair and restoration in appropriate progress 

payments. In the event that seventy-five (75%) percent or more of the Unit Owners do not duly and 

promptly approve the repair and restoration of such Common Element, the Board of Managers shall 

disburse the net proceeds of such award in the same manner as they are required to distribute 

insurance proceeds where there is no repair or restoration of the damage pursuant to these By-Laws. 

 

9. Voting rights 

 

At each meeting of Unit Owners, each Unit Owner present in person or by proxy shall be 

entitled to cast the votes appurtenant to his or her Unit at the time of service of notice of such 
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meeting or at such prior date, not more than forty (40) days before such meeting, as may be 

prescribed by the Board of Managers as the date for determining which Unit Owners of record are 

entitled to notice of and to vote at such meeting.  The proxies shall be in writing duly signed by the 

Unit Owner but need not be acknowledged or witnessed, and the person named as proxy by any Unit 

Owner need not himself be a Unit Owner of the Condominium. Voting by Unit Owners shall be viva 

voce unless any Unit Owner present at the meeting, in person or by proxy, demands a vote by written 

ballot, in which case the voting shall be by ballot, and each ballot shall state the name of the Unit 

Owner voting and the number of votes appurtenant to her Unit, and in addition, the names of the 

proxy of such ballot if cast by a proxy.  

 

10. Amendments to the Condominium Documents 

 

Generally, subject to certain exceptions and provided that any required consent of the 

Mortgagee Representatives is obtained, any provision of the Declaration, the By-Laws, or the Rules 

and Regulations may be amended, modified, added to, or deleted by the affirmative vote of 66-2/3% 

of all Unit Owners, both in number and in common Interests. However, the Declaration, the By-Laws 

and the Rules and Regulations may not be amended or modified so as to be effective in any respect 

against sponsor or any Sponsor-designee, or any Affiliate, and Unsold Unit or any mortgage, pledge, 

lien or security agreement covering such Units without the prior written consent of Sponsor, 

Sponsor-designees and any partner of any entity affiliated directly or indirectly with Sponsor. In 

addition, the provisions of the Declaration and By-Laws relating to (i) the use of Units or each Unit’s 

Common Interest may not be amended without the prior written consent of every Unit Owner 

affected by such amendment or (ii) the rights, benefits and exemptions of the Unsold Units, may not 

be amended without the prior written consent of Sponsor.  

 

11. Miscellaneous:  

 

In certain instances, Sponsor, Sponsor-designees, and any partner of any entity affiliated 

directly or indirectly with Sponsor, are not required to obtain the approval of the Board of Managers 

or meet requirements imposed upon other Unit Owners. These instances include, without limitation, 

the right to use a Unit as a model and display For Sale, For rent, For Lease or similar signs, the right 

to transfer or lease a Unit without offering the Board of Managers the right of first refusal or paying a 

fee therefor, the right to alter a Unit without obtaining the prior consent of the Board of Managers 

(but only in accordance with the other terms of this Offering Plan), and the right to amend the 

Declaration without a vote for the sole purpose of filing the Floor Plans as required by Section 339-p 

of the Real Property Law. FOR AS LONG AS SPONSOR OR ANY SPONSOR-DESIGNEE OR 

ANY PARTNER OR ANY ENTITY AFFILIATED DIRECTLY OR INDIRECTLY WITH 

SPONSOR OWNS TITLE TO ONE OR MORE UNITS, THE RULES AND REGULATIONS OF 

THE CONDOMINIUM, THE BY-LAWS OR DECLARATION MAY NOT BE AMENDED IN A 

MANNER WHICH WOULD, IN THE SOLE DISCRETION OF SPONSOR OR ANY SPONSOR-

DESIGNEE, OR ANY PARTNER OF ANY ENTITY AFFILIATED DIRECTLY OR 

INDIRECTLY WITH SPONSOR IN ANY WAY, IMPOSE ANY RESTRICTION UPON THE 

SALE OF ANY UNIT, OR IMPOSE A RIGHT OF FIRST REFUSAL OR PAYING A FEE 

THEREFOR UNLESS SPONSOR OR EACH SPONSOR-DESIGNEE OR EACH PARTNER OR 

ANY ENTITY AFFILIATED DIRECTLY OR INDIRECTLY WITH SPONSOR GIVES ITS 
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PRIOR WRITTEN CONSENT TO SUCH AMENDMENT.  

 

To cover administrative expenses, any Unit Owner who fails to pay any sum, charge or 

assessment within ten days of its due date shall be liable for any expenses incurred by the 

Condominium in collecting such sum, charge or assessment, including, but not limited to, reasonable 

attorneys’ fees, plus a late charge of 5% and interest at the rate of 2% per month. 

 

All Unit owners shall be required to comply with the Declaration, By-Laws, Rules and 

Regulations of the Condominium and with any other requirements duly imposed by the Board of 

Managers pursuant to the authority granted to them. The Board of Managers shall have the power to 

impose appropriate sanctions where a Unit Owner is in default. Such sanctions include, without 

limitation, placing a lien against the Unit Owner’s Unit, instituting foreclosure proceedings and filing 

suit against a Unit Owner.  

 

The Declaration and Bylaws authorize the Board of Managers to allocate and apportion 

Common Charges to residential or non-residential units, or a combination thereof, based on special 

or exclusive use or availability, or exclusive control, of particular units or common areas by 

particular unit owners. Any dispute between the Commercial Unit Owner and the Board of Managers 

regarding special allocations will be resolved by arbitration to be conducted in New York City by the 

American Arbitration Association. The rules governing the procedure of the American Arbitration 

Association are available on the website of the organization at www.adr.org. Unit Owners are 

waiving their right to seek redress in Court as a result of this provision and are advised that appeal 

rights are much more limited in arbitration proceedings then in Court. The decision of the arbitrator 

is final except for very limited circumstances.  Any matter required or permitted to be determined by 

arbitration pursuant to the terms of the Bylaws of the Condominium shall be submitted for resolution 

by a panel of three (3) arbitrators in a proceeding held in the City of New York, which arbitrators 

shall be appointed as follows: One arbitrator shall be chosen by the Board of Managers, one 

arbitrator shall be chosen by the Unit Owner and the third arbitrator shall be chosen by the two 

aforementioned arbitrators. The decision of the arbitrators so chosen shall be given within thirty (30) 

days after his or her selection or appointment. The decision shall be enforceable in a court of law of 

competent jurisdiction. The parties to any dispute required or permitted to be resolved by arbitration 

pursuant to the terms of the Condominium Documents may, by written agreement, vary any of the 

terms of Section 1 hereof with respect to the arbitration of such dispute or may agree to resolve their 

dispute in any manner, including, without limitation, the manner set forth in Section 3031 of the 

Civil Practice Law and Rules of the State of New York and known as “New York Simplified 

Procedure for Court Determination of Disputes.” The decision in any arbitration conducted pursuant 

to the terms herein hereof shall be binding upon all of the parties thereto and may be entered in any 

court of appropriate jurisdiction. Each party shall bear its own costs and expenses in connection with 

such arbitration, except that the cost of the arbitrator shall be borne by the losing party.  In this 

regard, should the Commercial Unit Owner lose such arbitration, the cost of the arbitrator shall be 

borne by the Commercial Unit Owner.  If the Condominium Board should lose any such arbitration, 

the cost of the arbitrator shall be a Common Expense to be shared by all Residential Unit Owners in 

accordance with their respective Common Interests. 
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SECTION XIX. REAL ESTATE TAXES 

 

After the units are separately assessed, each unit will be taxed as a separate tax lot for real 

estate tax purposes. Unit Owners will not be responsible for the payment of, nor will the Unit be 

subjected to, a lien arising from the nonpayment of taxes on other units.  

 

If units have not been separately assessed for real estate tax purposes prior to the closing of 

title to the first unit, sponsor may place in escrow, in the name of the board of managers, an amount 

equal to the unpaid real estate taxes which will be levied against the parcel for the six (6) month 

period following the first closing. Alternatively, the sponsor may place in escrow, in the name of the 

board of managers, an amount equal to the real estate taxes attributable to the unsold units for such 

six (6) month period and may collect at each unit closing the estimated amount of taxes attributable 

to such unit for the balance of the six (6) month period. The board of managers will pay the real 

estate taxes from the escrow account when taxes are due and payable and the funder of the escrow 

account will be entitled to reimbursement from unit owners to the extent of the actual assessment. 

No escrow will be required if the condominium By-Laws include as part of the common expenses, 

real estate taxes on the property until the units are separately assessed and after assessment unit 

owners will be reimbursed for any overpayment of taxes or assessed for an underpayment.  In the 

event that the escrow is exhausted and units have not been individually assessed, the unit owners 

shall pay to the board of managers each unit’s portion of the taxes due based on the percentage of 

common interest allocated to each unit multiplied by the total tax levied on the property and the 

board of Managers shall make the tax payment. 

 

 After the Condominium is divided into individual tax lots, each Unit will be taxed as a 

separate tax lot and each Unit Owner will be responsible only for the real estate tax of his or her Unit 

and not for any lien arising out of the non-payment of real estate taxes by other Units. Real estate tax 

estimates are based upon annual tax estimates for the entire property upon completion as estimated 

by Tuchman, Korngold, Weiss, Liebman & Gelles, LLP, Sponsor’s specialist, by letter dated 

November 21, 2016  (included in Part II of this Plan).  Real estate taxes for the Units will be assessed 

by the New York City Department of Finance. Based on the opinion of Sponsor’s expert, the current 

tax rate for residential condominiums is 13.25% (Class 2) and 11.00% for commercial 

condominiums (Class 4). The sponsor’s tax assessment expert has estimated the assessed value for 

the building when completed at $3,000,000.00 for residential units and $2,000,000.00 for the 

commercial units.  At current rates, the projected post construction tax levy for the entire property 

calculates to $397,500.00 for the residential units and $220,000.00 for the commercial units. The real 

estate tax estimates for each unit were calculated on the assumption that the real estate taxes payable 

with respect to each Unit for the first year of Condominium operation will be allocated in proportion 

to each Unit’s percentage interest in the Common Elements as set forth in Schedule A. Upon 

determination of individual tax lots and individual residential unit assessments, the New York City 

tax authorities may allocate taxes between the residential units in proportion to each residential unit’s 

purchase price or imputed market value rather than its percentage interest in the Common Elements 

and, if so, residential units having the same or similar percentage interest may pay different real 

estate taxes and taxes may differ from those set forth on Schedule A.   
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The Sponsor has submitted an application for a 421-a tax exemption. Sponsor will use its 

best efforts to obtain a 421-a tax exemption. Based on the opinion of sponsor’s tax expert, Tuchman, 

Korngold, Weiss, Liebman & Gelles, LLP, by letter dated November 21, 2016, assuming the Sponsor 

is successful in obtaining 421-a tax benefits, the estimated projected post construction tax levy for 

the residential units calculates to $25,829.00. There is no guarantee the application will be granted by 

the New York City Department of Housing Preservation and Development (“HPD”). If, for any 

reason, Sponsor’s application is not approved, the Units will be subject to full taxation and will 

receive no tax abatement benefits and will be required to pay the full amount of real estate taxes 

assessed against the unit. The fact that tax abatement benefits are ultimately not received shall not be 

a basis for a Purchaser to rescind a Purchase Agreement or otherwise fail to close title to a Unit. If a 

421-a tax exemption is granted, any increase in the assessed valuation of the property shall be 

exempt from real property taxes for eleven (11) year after which the exemption would decline at the 

rate of 20% per year for the next ensuing 4 years. 

 

The Building is not located within a 421-a tax exemption exclusion area.  

 

There is no restrictive declaration concerning affordable housing recorded in the property 

records. 

 

The Building is exempt from NY Real Prop. Tax Law Section 421-a[8](c)(ii) with respect to 

prevailing wages because it contains fewer than fifty residential units.  

 

If, prior to consummation, Sponsor rents any residential unit (or portion thereof) to any 

person other than an interim lessee, Sponsor is obligated to abandon the Offering Plan in accordance 

with the provisions of 13 NYCRR Sections 20.1(1)(2) and 20.5(g).  

 

Sponsor has fifteen (15) months from the date of the issuance of a final certificate of 

eligibility from HPD to declare its offering plan effective. Thereafter, Sponsor is obligated to register 

units in the Building as rent stabilized as they become occupied. 

 

Purchasers may obtain more information about the Section 421-a application process, tax 

benefits, and requirements associated therewith at:  

http://www.nyc.gov/html/hpd/html/developers/421a.shtml 

 

The Sponsor intends on filing an application with the New York City Department of Finance 

for Industrial Commercial Abatement Program (“ICAP”) benefits to be applied against the 

Commercial Unit. Estimates of real estate taxes in Schedule A, with and without ICAP were made by 

Tuchman, Korngold, Weiss, Liebman & Gelles, LLP, Sponsor’s specialist, by letter dated November 

21, 2016. Based on said letter, Sponsor projects that the ICAP benefit will only commence July 1, 

2019 and so for the First Year of Condominium Operation, the tax assessed on the Commercial Unit 

will be $110,000.00 for the first half (January 1-June 30 with no benefit) and $8,571.00 for the 

second half (7/1-12/31 with ICAP benefits) for a total tax amount of $118,571.00.  Sponsor expects 

that in subsequent years the full ICAP benefit will be applied to the commercial units.  

 

The ICAP is a tax abatement program covering nonresidential projects located in the City of New 
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York. It is a tax incentive designed to encourage construction and rehabilitation of nonresidential 

buildings such as retail buildings, shopping centers, parking garages, and warehouses, among others. 

The ICAP program grants tax abatements based on the increase in real estate taxes that result from 

new construction or renovation. Provided that the technical requirements of ICAP are satisfied, as 

interpreted by the New York City Department of Finance (NYDOF), nonresidential condominium 

units are entitled to the tax abatement as a matter of right. To be eligible, a preliminary application 

must be filed prior to the commencement of construction, the annual real property income and 

expense statement must be filed with the NYDOF, a report of all current construction filed with the 

NYDOF on a semi-annual basis, and a final application must be submitted to the Department of 

Finance within one (1) year after the initial permit is issued by the Department of Buildings.  

Applicants must make a minimum required expenditure equal to at least 30% of the taxable assessed 

value as assessed no later than four (4) years from the date the building permit was first issued, or the 

start of construction if no permit is required.  

Estimated tax obligations for each individual Unit are set forth in Schedule A. These 

estimates are based on the opinion of Sponsor’s expert which is included in Part II of this Plan. 

 

SPONSOR MAKES NO REPRESENTATION THAT THE ASSESSED VALUE OF THE 

PROPERTY, THE ESTIMATED ALLOCATIONS OR THE TAX RATE WILL NOT BE 

CHANGED. SPONSOR MAKES NO REPRESENTATIONS REGARDING THE 

METHODOLOGY WHICH THE TAXING AUTHORITIES WILL USE IN FUTURE TAX 

YEARS. SPONSOR MAKES NO REPRESENTATION THAT THE ASSESSED VALUE OF THE 

PROPERTY, THE ESTIMATED ALLOCATIONS OR THE TAX RATE WILL NOT BE 

CHANGED AND SIGNIFICANTLY DIFFERENT THEN THE ESTIMATES PROVIDED 

HEREIN.  PURCHASERS ARE ADVISED THAT THE NEW YORK CITY TAXING 

AUTHORITIES HAVE IMPLEMENTED SIGNIFICANT INCREASES IN THE TENTATIVE 

ASSESSED VALUATIONS FOR NEW CONSTRUCTION CONDOMINIUMS WHICH DO NOT 

APPEAR CONSISTENT WITH THEIR VALUATIONS IN PRIOR YEARS.  

 

SPONSOR MAKES NO REPRESENTATIONS REGARDING THE METHODOLOGY 

WHICH THE TAXING AUTHORITIES WILL USE IN FUTURE TAX YEARS.THE SPONSOR, 

SPONSOR’S COUNSEL AND EXPERTS MAKE NO REPRESENTATION OR GUARANTEES 

THAT THE FOREGOING INFORMATION, INCLUDING THE ASSESSED VALUE OF THE 

PROPERTY, THE ESTIMATED ALLOCATIONS, THE TAX RATE OR THE TAX DUE WILL 

NOT BE DIFFERENT THAN IS SET FORTH HEREIN.  THE INFORMATION PROVIDED 

HEREIN IS BASED SOLELY ON SPONSOR’S EXPERT’S OPINION AND NO WARRANTY 

OR GUARANTEE IS GIVEN NOR SHOULD A WARRANTY OR GUARANTEE BE 

PRESUMED. 

 

 SPONSOR MAKES NO GUARANTEES THAT THE 421-A OR THE ICAP BENEFITS 

WILL BE APPROVED OR IMPLEMENTED. 

 

There is no restrictive declaration concerning affordable housing recorded in the property 

records. 

 

If, prior to consummation, Sponsor rents any residential unit (or portion thereof) to any 
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person other than an interim lessee, Sponsor is obligated to abandon the Offering Plan in accordance 

with the provisions of 13 NYCRR Sections 20.1(1)(2) and 20.5(g).  

 

The tax assessment for each unit may be allocated on a basis that differs from the allocation 

of common interests. The figures given in Schedule A are only estimates based on the opinion of 

Sponsor’s expert. No tax certiorari proceedings are currently pending.  

 

The By-Laws in Section IV(2)(o) provide that the Board of Managers may act as an agent of 

each Unit Owner to complain or apply to the board of assessment review or the assessing agency by 

filing a single complaint on behalf of all such Unit Owners and to commence and prosecute a special 

proceeding for the review of assessments of real property as an aggrieved person. The Board of 

Managers may retain legal counsel on behalf of all Unit Owners for which it is acting as agent and 

may charge all such Unit Owners a pro-rata share of expenses, disbursements and legal fees, for 

which charges the Board of Managers shall have a lien pursuant to the terms of these By-Laws.  

 

The Sponsor’s counsel has given an opinion that common charges from unit owners received 

by the Board of Managers of the Condominium will not be taxable to the Board of Managers, 

pursuant to IRC Section 528 and further that real estate taxes paid by a Unit Owner will be 

deductible by such Unit Owner against personal income in connection with a Unit used as a primary 

or secondary residence.  
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SECTION XX. OPINION OF COUNSEL 

 

Eial Girtz, PC 

1010 Northern Boulevard, Suite 232 

Great Neck, New York11021 

(516) 466-6911 

 

January 23, 2017 

 

25-16 37 AVE OWNERS LLC 

38 W 32nd Street 

New York, NY 10001 

 

Re.: 25-12/16 37th Avenue, Long Island City, NY 11101 

 

Dear Sir or Madam: 

 

Regarding The 25-12/16 37th Avenue (“Condominium”), you have requested my opinion 

concerning (i) the availability of tax deductions for real estate taxes and mortgage interest to 

Purchasers of condominium Units in Condominium; (ii) the tax status of the Condominium with 

respect to property and income taxes; and (iii) the validity of the Condominium.  

 

I have reviewed the information contained in the plan for the conversion of the property 

located at 25-12/16 37th Avenue, Long Island City, NY 11101 to Condominium Ownership (the 

“Plan”) and have given appropriate consideration to your representations made in connection 

therewith. My evaluation is based upon consideration of the relevant sections of the United States 

Internal Revenue Code (the “Code”), New York State Tax Law, regulations promulgated under these 

statutes, relevant sections of the New York State Real Property Law, and such other material, 

including decisional law and published interpretive pronouncements of the various tax law 

enforcement agencies, as I deemed relevant. Based upon such examination, I offer the following 

opinions: 

 

1. Opinion regarding validity of the Condominium 

 

The condominium regime, when created pursuant to the Declaration of Condominium, By-

Laws and other related documents, will be validly formed and the provisions of the Declaration of 

Condominium and By-Laws will be legal and valid and the Condominium regime will comply with 

the rules against perpetuities and all other laws regarding the restrictions against alienation. I have, in 

rendering this part of our opinion, relied upon certain municipal, departmental and information 

search reports issued by Downtown Abstract, Corp., as well as the opinion of that a valid 

condominium will be formed upon recordation of the Floor Plans, declarations and By-Laws; and the 

description of Property prepared by Sponsor’s architect and included in this plan. 
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2. Opinion regarding Deductibility of Mortgage Interest and Real Estate Taxes 

 

The Plan provides that each Unit Owner will hold title to his Unit and an undivided interest 

in the Common Elements in fee simple absolute. Pursuant to New York Real Property Law Section 

339-y, each Unit will be assessed and taxed separately for real estate tax purposes and, therefore, no 

Unit Owner will be liable for the payment of real estate taxes on any Units other than his own. Each 

Unit Owner may individually place an institutional or purchase money mortgage, up to a maximum 

of $1,000,000.00 in the aggregate, on his specific Unit in accordance with the By-Laws, and thereby 

incur direct liability for mortgage interest or finance charges attributable thereto.  

 

Based on the foregoing, pursuant to the provisions of the Code and corresponding New York 

State Tax Law Section 615, I am of the opinion that such interest and real estate tax payments are 

proper deductions by the Unit Owner with respect to Federal, New York City, and New York State 

income taxes. In addition, provided that the Unit is used by the Purchaser as a primary or secondary 

residence, or in connection with the trade or business of the Purchaser, pursuant to Section 163 of the 

Code , interest resulting from a mortgage placed on a Unit and real estate taxes assessed against such 

Units which are paid or accrued by such Unit Owner will be deductible by such Unit Owner against 

personal income in connection with a Unit used as a primary or secondary residence, or in 

connection with a Unit used for trade or business against income from such trade or business, for 

Federal, New York City, and New York State income tax Purposes in the appropriate year 

determined according to such Purchaser’s method of accounting, under Section 216 of the Code.  

 

3. Opinion regarding the Status of the Condominium with Respect to Income Taxes 

 

New York Real Property Law Section 339-y provides that “[n]either the building, the 

property for any of the common elements shall be deemed to be a parcel”, against which real estate 

tax may be assessed where the Property has been converted to condominium ownership. Therefore, 

since the Board of Managers of the Condominium will not own any property against which real 

estate taxes may be assessed, the Board of Managers will incur no direct liability to pay real estate 

taxes. 

 

If the Condominium qualifies as a homeowner’s association within the meaning of Section 

528 of the Code, it may elect not to be subject to Federal income tax on amounts received as 

membership dues, fees or assessments from residential Unit owners. However, even if the election is 

made, the Condominium will remain liable for Federal income tax on any taxable income it may 

have from other sources.  

 

To qualify as a homeowner’s association, the Condominium must meet all of the following 

requirements:  

 

a. It must be organized and operated to provide for the acquisition, construction, 

management, maintenance and care of association property (“exempt functions”); 

b. 60% or more of its gross income for each taxable year must consist of amounts 

received as membership dues, fees or assessments from owners of residential units 

(“exempt function income”); 
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c. 90% or more of its expenditures for each taxable year must be expenditures made for 

the acquisition, construction, management, maintenance and care of association 

property (“qualifying expenditures”);  

d. No part of its net earnings may inure to the benefit of any private shareholder or 

individual (other than through the performance by the Condominium of exempt 

functions and other than by a rebate of excess membership dues, fees, or 

assessments); and  

e. Under applicable Treasury Regulations (the “Section 528 Regulations”), at least 85% 

of the total square footage of all Units within the Condominium must be used by 

individuals for residential purposes.  

 

Applying these requirements to the Condominium, Section 528 Regulations provide, for 

purposes of Requirement (1), that the organization must be organized and operated primarily to carry 

on one or more exempt functions relating to “association property,” and that, in making this 

determination, all the facts and circumstances shall be considered. Section 528 Regulations state 

further that in the absence of other facts, an entity may be treated as “organized” to carry on one or 

more of such functions where its articles of organization provide that its dole purpose is to carry on 

such functions. The By-Laws of the Condominium state that its purpose is to carry on the 

acquisition, construction, management, maintenance and/or care of the Common Elements, and to 

perform related functions with respect to other portions of the Property. This statement demonstrates 

that the Condominium was organized primarily (if not “solely”) to carry on exempt functions. Thus, 

assuming compliance with the clear objectives embodied in its governing documents, the 

Condominium should meet the “organized” test of Requirement (1). Under Section 528 Regulations, 

the Condominium will further satisfy the “operated” test of Requirement (1) if it satisfies the 60% 

and 90% tests, as discussed below.  

 

With respect to Requirement (2) above, Section 528 Regulations provide that, for an amount 

to qualify as “exempt function income”, it must be received from residential Unit Owners in their 

capacity as owner/members, and the liability for the payment of such amount must arise solely from 

membership in the organization. For this purpose, Section 528 Regulations further provides that 

dues, fees or assessments which are based on the assessed value of the unit owner’s property will be 

treated as arising solely from membership in the organization. Section 528 Regulations provide by 

way of examples that exempt function income generally will include assessments made for the 

purpose of maintaining association property or paying real estate taxes or debts incurred in the 

acquisition of such property. Exempt function income will not, however, include interest earned on 

amounts set aside in a sinking fund, amounts received from non-members, or amounts received from 

members for work done on privately owned property or for the special use of facilities not available 

to all members.  

 

Schedule B of the Plan projects that approximately 100% of the Condominium’s gross 

income for its first full year of operation will consist of Common Charges which, under the Plan, are 

assessments from Unit Owners which are to be used for the purpose of repairing, maintaining, 

replacing, restoring, operating and improving the Common Elements. Accordingly, the Common 

Charges should constitute “exempt function income” and, assuming that the income of the 

Condominium for its first taxable year of operation will be of the same type and in the same 
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proportions as shown in Schedule B of the Plan, Requirement (2) should be met.  

 

With respect to Requirement (3) above, Section 528 Regulations provide that “qualifying 

expenditures” include both current operating and capital expenditures on “association property”. 

Accordingly, assuming that the expenditures of the Condominium for its first taxable year are of the 

same type and in the same proportions as those shown on Schedule B, we believe that Requirement 

(3) should be satisfied for the Condominium’s first taxable year.  

 

With respect to Requirement (4) above, Code Section 528 and Section 528 Regulations 

provide that, to the extent that members receive a benefit from the general maintenance, of 

association property, or receive rebates of excess membership assessments, such benefits will not 

constitute inurement. Based on the projections contained in Schedule B, the Condominium is 

expected to receive at most only a minimal amount of income other than “exempt function income,” 

and all of such income is expected to be used toward meeting yearly expenses. Accordingly, 

Requirement (4) should be satisfied for the first taxable year of the Condominium’s operation.  

 

With respect to Requirement (5) above, Section 528 Regulations clarify that a Unit may be 

treated as “used by individuals for residential purposes” even if it is not currently occupied, so long 

as it appears to have been constructed for use as a residence and the last individual to occupy it used 

it as such. Section 528 Regulations further provide that Units which are used for purposes auxiliary 

to residential use shall be considered used for residential purposes. All of the residential Units in the 

Condominium are being constructed for use as residences. The Condominium By-Laws further 

provide that each residential Unit shall be used only as a residence unless specific consent for a 

different use is obtained from the Condominium Board and such use does not violate the existing 

Certificate of Occupancy for the Building. Accordingly, assuming, as anticipated, that during the 

Condominium’s first taxable year more than 85% of the total square footage of the Condominium 

Units is used by individuals for residential purposes, Requirement (5) will be met.  

 

Accordingly, based on the foregoing discussion, and subject to the assumptions described 

therein, in my opinion the Condominium will be eligible for tax- exempt status under Code Section 

528 for its first taxable year, and will qualify for such status provided a duly filed election is made. 

The qualification of an organization under Section 528 is determined annually at the close of each 

taxable year and, therefore, I express no opinion as to whether the Condominium will qualify for tax-

exempt status under Code Section 528 in any future years.  

 

4. Opinion regarding compliance with Real Property Law Section 339(i) 

 

The Condominium complies with section 339-i of the Real Property Law of the State of New 

York in that the method for determining the percentage of common interest allocated to each unit is 

based on the approximate proportion that the fair value of the Unit bears to the aggregate value of all 

the units. This opinion is based on other expert factual determination as required by Section 20.3(i), 

and more specifically, the letter issued by Halstead Property Development Marketing included 

herein. 

 

5. Disclaimer of Liability  

98



 

The opinions expressed herein are not guarantees.  They are based on existing rules of law 

applied to the facts and documents referred to above. No assurances can be given that the tax laws 

upon which these opinions were based will not change. In no event will the sponsor, the sponsor's 

counsel, the board of managers of the condominium, the selling agent or any other person be liable if 

there are changes in the facts on which counsel relied in issuing this opinion or if there are changes 

in the applicable statutes, regulations, decisional law or Internal Revenue Service rulings on which 

counsel relied which cause the condominium to cease to meet the requirements of Section 528 of the 

Internal Revenue Code of 1986, as amended, or the New York State tax law, as amended, and cause 

the unit owners not to be entitled to income tax deductions or which cause unit owners not to be or to 

cease to be entitled to the benefits or the level or duration of benefits described above. 

 

 

Sincerely,  

 

Eial Girtz 
 

EIAL GIRTZ PC 
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SECTION XXI. RESERVE FUND 

 

This Condominium shall maintain a reserve fund.  As set forth in the First-Year Budget in 

Section V of this Plan, the reserve fund will be funded by each Unit Owner as part of the monthly 

Common Charges.  The amount collected each year shall be at least 10% of the yearly budget for the 

year prior. This amount will be placed on deposit in order to provide for major capital repairs or 

replacement items likely to be needed within the first five years of Condominium operation. Sponsor 

does not anticipate that any such repairs will be required. This fund may not be used to fund the day 

to day operations of the Condominium.  For the first year of operation, the sum of $20,000.00 has 

been budgeted towards the reserve account and same will be funded from the payments of Common 

Charges. In the event that Sponsor delays the commencement of the collection of common charges, 

the funding of the reserve account will commence upon the collection of common charges and so the 

entire reserve fund will not be funded in the first year of condominium operations. 

  

If the Condominium needs to finance further needed capital expenditures such as renewal or 

replacement of building components or systems or to remedy major building defects, the Board may 

make a special assessment on all unit owners or apply for an unsecured loan from a bank or another 

lender. 
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 SECTION XXII. WORKING CAPITAL FUND 

 

At the time of the closing of title to each Unit to a bona fide Purchaser, such Purchaser shall 

pay a sum equal to two months Common Charges to the Board of Managers for its working capital 

(the Working Capital Fund).  

 

For such period as Sponsor retains control of the Board of Managers, the Working Capital 

Fund shall not be used to reduce estimated Common Charges,  

 

At the First Unit Closing, Sponsor will apportion with the Board, to the extent applicable to 

the Condominium, the following items as of midnight of the date preceding said Closing:  

 

1. Employees’ wages, vacation and severance pay, pension and welfare benefits and 

accruals, uniforms and all other payments or obligations relative to the employees of the Building;  

 

2. Deposits with utility companies, if any, and fees for assignable permits and licenses, if 

any;  

 

3. Charges for electricity and other utilities for the General Common Elements and the 

Limited Common Elements;  

 

4. Cost of fuel on hand (plus sales tax), if any;  

 

5. Charges and receipts in connection with service, maintenance and concession 

contracts;  

 

6. Water charges and sewer rents on the basis of the fiscal or calendar year for which 

assessed (unless separately assessed to individual Units);  

 

7. Cost of Building supplies on hand at Sponsor’s cost (including sales tax);  

 

8. Premiums for transferable insurance policies; if any;  

 

9. other customary adjustments.  

 

If any of the foregoing items to be apportioned cannot be adjusted at the First Unit Closing 

because they are no fully ascertainable, they shall be adjusted to the extent reasonably possible at the 

First Unit Closing, and final adjustment will be made as soon thereafter as the undetermined amounts 

are ascertained. There will not be a minimum working capital fund. Except as herein otherwise 

expressly provided, the customs with respect to title closings adopted by the Real Estate Board of 

New York Inc., as amended, shall apply to apportionments and other matters herein mentioned.  

 

The Working Capital Fund will be held and used for working capital, or such other 

appropriate purposes as will be determined by the Board and may be augmented by allocations from 

the monthly Common Charges collected from each Unit. 
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The Board will be able to utilize the money in the Working Capital Fund at any time and, 

accordingly, no representation or warranty can be made and no assurance can be given as to the exact 

amount of funds available at any specific time. 

 

Within three months from the end of the first year of operation of the Condominium, Sponsor 

shall deliver to the Condominium Board a statement certifying in reasonable detail as to any changes 

in the amount of the Working Capital Fund which occurred since the first closing. 

 

NO REPRESENTATION OR WARRANTY IS MADE THAT THE WORKING CAPITAL 

FUND WILL BE, OR IS INTENDED TO BE, ADEQUATE TO COVER CURRENT OR FUTURE 

EXPENSES, FOR THE FIRST, OR SUBSEQUENT, YEAR OF THE CONDOMINIUM’S 

OPERATION. NEITHER THE DEPARTMENT OF LAW NOR ANY OTHER GOVERNMENT 

AGENCY HAS PASSED UPON THE ADEQUACY OF THE WORKING CAPITAL FUND. 
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SECTION XXIII. MANAGEMENT AGREEMENT, CONTRACTS AND LEASES 

 

The Condominium will be managed by the Redmane Realty Management LLC (“Managing 

Agent”), an affiliate of the Sponsor for the first two years of Condominium operations pursuant to a 

management agreement.  In addition, during the Sponsor Control Period, the Sponsor shall have the 

right to extend the agreement with the Managing Agent. Thereafter, the Condominium Board may 

either self-manage the Condominium or retain an outside management company to manage the 

Condominium. The Condominium will bear the cost of any such Agreement.  

 

Managing Agent will receive an annual fee, payable in equal monthly installments during the 

initial term of the Management Agreement. For purposes of Schedule B, the management fee is 

anticipated to be $12,000 for the first year of Condominium operation. The management fee is lower 

or similar to the rate for similar services in comparable buildings. In addition, for services rendered 

to Residential Unit Owners (other than Sponsor), in connection with processing applications to (i) 

sell, lease or otherwise transfer Residential Units and obtaining necessary waivers of the right of first 

refusal by the Condominium Board, (ii) mortgage or refinance of an existing mortgage on a 

Residential Unit and (iii) alter or renovate a Residential Unit, Managing Agent shall receive a fee 

from the Residential Unit Owner in such amounts as shall be determined, time to time, by the 

Condominium Board. The term of the management agreement is for 2 years and the Managing Agent 

and the Board have the right to cancel the agreement upon 30 days prior written notice to the Board 

of Managers or Managing Agent, as the case may be. However, while Sponsor controls the Board, 

the Management Agreement will probably not be cancelled. The Board of Managers shall reimburse 

the Managing Agent for expenses reasonably incurred in connection with the management of the 

Condominium and shall indemnify the Managing Agent against liability for acts performed by it 

pursuant to the management agreement. 

 

The duties and services to be rendered by a Managing Agent include, among others:  

 

1. Billing and collecting Common Charges;  

 

2. Causing the Common Elements to be serviced, maintained, repaired and altered in the 

manner deemed advisable by the Board of Managers, except that the Managing Agent shall not, 

without the prior approval of the Board of Managers, make any expenditure in excess of $2,000 for 

any one item of ordinary repairs or alterations (other than emergency repairs)  

 

3. Entering into any contract in the name of the Condominium, except that the Managing 

Agent shall not, without the prior approval of the Board of Managers, enter into any such contract; 

 

4. Supervising such employees of the Board of Managers as are charged with operation 

and management of the Condominium; 

 

5. Maintaining in full force and effect all insurance required by the Board of Managers;  

 

6. Maintaining records of cost and expenses incurred and income and receipts received 

in connection with the operation of the Property; 
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7. Furnishing to the Board of Managers statements of operations of the Property and an 

annual operating budget setting forth the anticipated income and expenses of the Condominium for 

the coming year;  

 

8. Accepting applications and obtain references from all prospective Unit Owners, 

tenants and subtenants; and obtaining credit reports, if deemed advisable, relating to and at the 

expense of prospective Unit Owners, tenants and subtenants of proposed space, unless otherwise 

directed by the Board of Managers;  

 

9. Scheduling the moving in and out of units owners, tenants and subtenants;  

 

10. Paying, out of the Condominium’s account, bills and invoices for the costs and 

expenses of operating the Condominium; and  

 

11. Sending notices to the Board members and Unit Owners, preparing agendas for, and 

causing a representative of its own organization to attend meetings of the Board of Managers and 

Unit Owners, if requested by the Board of Managers. 

 

The Managing Agent may assign the Management Agreement to an affiliate.  No other 

contracts are anticipated and no contract herein is binding on the Condominium for more than five 

(5) years after the anticipated closing date. If any contract become necessary, the Plan will be 

amended to disclose same. 
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SECTION XXIV. IDENTITY OF PARTIES 

 

1. Sponsor 

 

The Sponsor is 25-16 37 Ave Owners LLC, a New York limited liability company. The 

Sponsor is the owner and the developer of the property. The principals of the sponsor are Barry Leon, 

Jesse Leon, Andrew Fein and David Shenfeld 

 

Barry Leon has been involved in the development and ownership of residential real estate in 

New York for over 30 years. In that time he has been the owner and operator of hundreds of 

apartments and has been involved in numerous developments both individually and as manager of 

his family’s portfolio. Barry is a CPA and the owner of his own CPA firm named Leon & Co., CPAs 

P.C. (previously known as Leon Tarlow and Sapir) which has been in business for over 5 decades. 

Barry has been a principal of the sponsor on offering plans in the State of New York in connection 

with the following condominium and is current on all financial obligations promised in the plan for 

said condominium: 

 

19 St Johns Place, Brooklyn, NY CD13-0206 

182 9th Avenue, New York, NY CD05-0185 

 

Jesse Leon became involved in the real estate business in 2012 at which time he took an 

active role in the management of his family’s portfolio of rental properties and development projects. 

In such capacity he has quickly gained valuable hands on experience and is actively involved in all 

aspects of property management (specifically the management of 475 Washington Avenue, 

Brooklyn, NY, 388 Broadway, New York, NY and 237-239 East 33 Street, New York, NY) and 

development. 

 

David Shenfeld is the co-founder of D.A. Development Group. David has over 10 years of 

experience in the real estate industry. David started his career doing investment sales brokerage and 

parlayed his knowledge of the market and the contacts he acquired into a successful development 

career. David spent 5 years working with one of the largest developers in NYC where he was Vice 

President and handled sourcing deals, managing, financing, and overseeing construction and design. 

He has been involved in many different asset classes but has a passion for hospitality and residential 

development.  

 

Andrew Fein is the co-founder of D.A. Development Group. Andrew is a seasoned real estate 

investor with over 10 years in the industry.  Prior to founding D.A Development, Andrew spent 5 

years as Vice President of a large development company in Midtown Manhattan.  Andrew brings a 

detail oriented approach to development and leaves his mark on all facets; from site selection and pre 

development through construction, capitalization, and ultimately to exit. 

  

Neither the Sponsor nor the principal have any felony convictions, injunctions, judgments, or 

bankruptcies which are material to the Offering Plan or an offering of securities generally, and that 

occurred within the last fifteen (15) years prior to submission of the proposed Offering Plan.  The 

Sponsor and Principal of the Sponsor are current on their financial obligations including, but not 

105



limited to, payment of common charges, taxes, reserve or working capital fund payments, 

assessments, payments for repairs and improvements promised in the plan, and payments of 

underlying mortgages and loans for which shares or units have been pledged or mortgaged, to any of 

the above listed properties. 

 

2. Architect 

 

Sponsor has retained Brent M. Porter, Architect and Associates with an address at 166 St. 

James Place, Brooklyn, NY 11238 as architect to prepare the building plans and the Property 

Specifications and Floor Plans, included in Part II of this offering plan. Brent M. Porter, Architect 

and Associates by its principal has been involved in the planning and development of condominiums 

and the drafting of architectural drawings and reports for such condominiums in New York City for 

over twenty (20) years. Mr. Porter is a professor of Architecture CCE at the Pratt Institute School of 

Architecture where he was highly regarded and pioneered and headed endeavors dealing in energy 

conscious design work. Brent M. Porter, Architect and Associates has no financial interest in the 

Property, the Sponsor, the Condominium or any other party interested in this transaction, except for 

its fee for services rendered in connection with the property. There is no relationship between 

Sponsor and either of the Architects.  

 

3. Counsel 

 

Sponsor has retained the law firm of Eial Girtz, PC, with offices at 1010 Northern Boulevard, 

Suite 232, Great Neck, New York11021 tel. (516) 466-6911, to represent it in connection with the 

Offering Plan. Mr. Girtz prepared Parts I and II of this Offering Plan, together with the Declaration, 

the By-Laws, and the forms of Purchase Agreement, Unit Owner’s Power of Attorney and 

Condominium Unit Deed contained in Part II of this Offering Plan. Eial Girtz, PC has no other 

relationship with Sponsor other than acting as Sponsor’s attorney. Eial Girtz, PC will be representing 

the Sponsor in connection with the sale of the Units. 

 

4. Selling Agent 

 

Modern Spaces will be the selling agent for this property.  Modern Spaces was founded in 

Long Island City and specializes in the sale of new developments in the neighborhood of the 

Condominium.  

 

5. Managing Agent  

 

 Redmane Realty Management LLC will be the managing agent as described in Section XXIII 

herein. The controlling principals of Redmane are Barry and Jesse Leon. Redmane currently manages 

rental properties owned by the Leon family, specifically, 237/9 East 33 Street, 208 East 95th Street 

and 388 Broadway, all in New York, NY. Neither the Managing Agent nor any of its principals have 

any prior felony convictions. 
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SECTION XXV. RESERVATION OF AIR AND DEVELOPMENT RIGHTS 

 

Excluded from this offering is that portion of the unused floor area development rights that 

are now owned, subsequently acquired or that may become available under the New York City 

Zoning Resolution, which shall be retained by the Sponsor and which may be sold, transferred or 

hypothecated to any other entity for the sole purpose of being merged into a zoning lot pursuant to a 

zoning lot development agreement (“ZLDA”) or similar agreements. 

 

The Building cannot be expanded by the Sponsor or the Board. 

 

At the present time and under current zoning, there are no air rights that can be sold to 

adjoining properties.  In the event of a zoning change, the Sponsor will amend this plan to disclose 

the maximum amount of space or the maximum number of stories that may be added to adjoining 

properties from the sale of air rights from this property. In the event that Sponsor transfers air rights, 

the subject building cannot be expanded in the future, or, any future expansion will be limited as a 

result of Sponsor retaining or selling air rights.  The maximum space or stories that may be added to 

adjoining buildings as a result of Sponsor selling air rights must be disclosed by Sponsor in an 

amendment to this Offering Plan prior to the plan being declared effective.  Notwithstanding, 

additional space or stories may be added from the transfer of air rights from other properties to the 

adjoining properties and the Sponsor makes no representations with respect to the sale of air rights 

from other buildings. The expansion of adjoining buildings may affect light and air to the 

Condominium. 
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SECTION XXVI. REPORTS TO UNIT OWNERS 

 

An annual report of the receipts and expenditures of the Condominium, certified by an 

independent certified public accountant, shall be submitted by the Board of Managers to all Unit 

Owners within four months after the end of each fiscal year of the Condominium pursuant to Article 

XII Section 7 of the By-Laws. While the sponsor is in control of the board of managers such 

statement shall be certified. 

 

Prior written notice of each annual or special meeting of Unit Owners shall be given to all 

Unit Owners who are then the record owners entitled to vote or designate members of the Board of 

Managers at such meeting. Such notice shall set forth the purpose, time and place of such meeting 

and may be given to any Unit Owner by personal delivery, mail or telegram not later than ten (10) 

business days prior to the day fixed for the meeting. If the business to be conducted at the meeting 

shall include the consideration of a proposed amendment to the Declaration or the By-Laws, the 

notice shall be mailed to all Unit Owners at least thirty (30) days prior to the day fixed for the 

meeting and shall be accompanied by a copy of the text of such proposed amendment.  

 

The books of accounts and records of the Condominium may be examined by Unit Owners 

during regular business hours. True copies of the Floor Plans, the Declarations, the By-Laws and the 

Rules and Regulations shall be kept on file in the office of the Board of Managers and shall be 

available for inspection during regular business hours by persons having an interest therein.  

 

A copy of the proposed annual budget of the condominium shall be given annually by the 

Board of Managers to all unit owners within fifteen days prior to the date set for its adoption. While 

the Sponsor is in control of the Board of Managers, such budget shall be certified in compliance with 

13 New York Code Rules and Regulations Part 20.4 of the Rules governing Newly Constructed, 

Vacant or Nonresidential condominium. 
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SECTION XXVII. DOCUMENTS ON FILE 

 

Sponsor shall keep copies of the Plan, all documents referred to in the Offering Plan, and all 

Exhibits submitted to the Department of Law in connection with the filing of the Offering Plan on 

file and available for inspection without charge at the office of the Managing Agent for a period of 

six years from the date of the first closing. Sponsor shall deliver to the Board of Managers copies of 

all documents filed with the appropriate recording office at the time of closing to the first unit. 

 

The Board of Managers shall make available to Unit Owners, lenders, insurers of mortgages 

and any other agency or entity which has an interest or prospective interest in the Condominium the 

following: Audited financial statement from preceding year, current copies of the declaration, By-

Laws, and such other books, rules, financial statements and records of the Condominium. 
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SECTION XXVIII. GENERAL 

 

The Property was the subject of a market test pursuant to Cooperative Policy Statement No. 1 

under CP16-0150.  The Sponsor has not entered into any contracts or agreements and no funds, 

deposits or advances have been accepted or received from any Purchasers whatsoever as of the date 

the Plan is accepted for filing.  

 

As of the date the Plan was accepted for filing, Sponsor had not entered into any contract or 

agreement, written or oral, for the sale or transfer of any of the Units offered under the Plan, and no 

funds had been taken by or on behalf of Sponsor in connection with the reservation, sale or transfer 

of such Units.  

  

To Sponsor’s actual knowledge, the Property has not been the subject of any prior 

cooperative or condominium offering plans. 

 

In accordance with the provisions of the laws of the State of New York, neither Sponsor nor 

any selling agent engaged by Sponsor will discriminate against any person because of sex, race, 

creed, color, national origin, ancestry, or other ground proscribed by Applicable Law in the sale of 

the Units offered by Sponsor pursuant to the Plan or in the leasing of any such Units or any other 

portion of the Building.  

 

The Plan does not knowingly omit any material fact or knowingly contain any untrue 

statement of a material fact. 

 

There are no lawsuits or other legal or administrative proceedings now pending, or any 

judgments outstanding against Sponsor that could materially affect this offering, the rights of 

Purchasers, the Property, the Condominium, or the operation thereof. 

 

Sponsor reserves the right to revise, from time to time, the terms and conditions upon which 

Units are to be sold and to otherwise revise the Plan, including revisions affecting the rights, 

obligations and liabilities of Sponsor, Purchasers, or prospective Purchasers, without obtaining the 

consent of such Purchasers or others. However, Sponsor may neither unilaterally cancel an 

outstanding Purchase Agreement, except as therein provided (such as in case of uncured default), nor 

unilaterally change the Purchase Price or the payment terms contained in such a Purchase 

Agreement. All substantive or material revisions will be contained in a duly filed amendment to the 

Plan. In the case of a material revision adversely affecting in any material respect the rights, 

obligations or liabilities of than existing Purchasers or reducing the undertakings or obligations of 

Sponsor, such Purchasers will be given the right to rescind their Purchase Agreements and be 

refunded all monies paid thereunder within thirty (30) days after the Presentation Date of the 

amendment. However, such rescission, as to a Purchaser who is then a tenant in the Building, will be 

conditioned on the cancellation of any Interim Lease and surrender of possession of his Unit within 

thirty (30) days thereafter. 

 

All statements and representations made in the Plan with respect to items prepared by others 

have been made by Sponsor in reliance upon the Persons responsible for the preparation of such 
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items and their authority as experts.  

 

Unless the context otherwise requires, words used in the singular in Part I of the Plan include 

the plural and vice versa, and a reference herein to any one gender, masculine, feminine, or neuter, 

includes the other two.  

 

No Person has been authorized to make any statement or representation or furnish any 

information not expressly contained herein. Any information, data, or representations not contained 

herein or in the documents and exhibits referred to herein must not be relied upon. The Plan may not 

be changed or modified orally. 
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SECTION XXIX. SPONSOR’S STATEMENT OF BUILDING CONDITION 

 

Sponsor adopts the report prepared by Brent M. Porter, Architect and Associates, and 

included as part of the “Description of Property and Specifications” contained in Part II of the Plan.  

 

Sponsor represents that said report accurately states the description and specification or 

building condition as of the date it was prepared. Sponsor represents that it has no knowledge of any 

material defects or need for major repairs to the property except as set forth in the Description of 

Property and Specifications as of such date.  

 

The number of units offered is identical to the number of units to be stated in the Certificate 

of Occupancy and the proposed use of the units is the same as the use indicated in the Certificate. 
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THE SMYTH CONDOMINIUM  

PURCHASE AGREEMENT 

 

Agreement dated ______________, 20__, between 25-16 37 Ave Owners LLC, with offices at 38 W 

32nd Street, New York, NY 10001, (the “Sponsor”) and ______________________ residing at 

________________________________________ (the “Purchaser”).  

Condominium Unit: ____ 

Purchase Price: $ 

Payable as follows:  

Downpayment (herewith and subject to collection): $ 

Balance (at closing): $ 

4. Agreement to Purchase: Purchaser agrees to purchase from Sponsor and 

Sponsor agrees to sell to Purchaser the Condominium Unit in The Smyth Condominium in the City 

of New York and County of Queens, State of New York, designated as Unit No. ____, together with 

a ____% undivided interest in the common elements of the Condominium for the Total Purchase 

Price shown above.  

Purchaser has delivered herewith Purchaser’s check for the Down payment as shown 

above, made payable to “Eial Girtz PC, IOLA Account, Condominium Down Payment Escrow 

Account”, the receipt of which is hereby acknowledged subject to collection. The above-stated 

Balance shall be payable by certified check of Purchaser or official bank check drawn on a bank 

which is a member of the New York City Clearing House (“Acceptable Funds”) drawn directly to the 

order of Sponsor at the Closing of Title as discussed in Paragraph 2.  

5. Delivery of the Deed. The Closing of Title will occur on the date and at the 
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time and place in the City of New York or other such location as Sponsor will designate to Purchaser 

on not less than THIRTY (30) days’ prior written notice. Sponsor will have the right from time to 

time, to adjourn such date and time for closing on written notice to Purchaser. If adjourned, Sponsor 

will fix a new date and time for closing and will give Purchaser not less than five business days’ 

prior written notice of the new scheduled date and time for closing. The Closing of Title will occur 

only after or concurrently with compliance with the prerequisites set forth under “Terms of Sale” in 

Part I of The Smyth Condominium  Plan (hereinafter the “Plan”). The First Closing, as defined in the 

Plan, will take place within the time period specified in the section entitled “Effective Date” in Part I 

of the Plan. As therein set forth, if the First Closing is adjourned beyond 365 days after the expected 

date of closing as set forth in Schedule B of the Plan, the sole remedy of Purchaser will be to rescind 

this Agreement and be refunded all Down payments, together with any interest thereon, provided that 

written notice of Purchaser’s intention to rescind must be sent pursuant to the Plan.  

At Closing Purchaser shall pay Sponsor the Balance due in Acceptable Funds and 

Sponsor shall deliver to Purchaser the deed to Purchaser’s Unit. The deed shall be a bargain and sale 

deed with covenants against grantors acts in the form contained in Part II of the Plan. Purchaser shall 

pay the New York State and New York City transfer taxes on such deed and recording charges. In 

addition, Purchaser shall sign the power of attorney in favor of the Board of Managers of the 

Condominium in the form contained in Part II of the Plan.  

Purchaser agrees that upon delivery of the deed, Purchaser’s present lease, if any, or 

monthly tenancy of the Unit shall be deemed cancelled and terminated as of the date of Closing.  

6. Receipt of Documents. Purchaser acknowledges receipt, at least three (3) full 

business days prior to the execution of this Agreement, of the proposed Declaration, By-Laws, 

Schedules, Plans and Exhibits contained in the Offering Plan to convert the premises at 25-12/16 
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37th Avenue, Long Island City, New York11238 to Condominium Ownership (the “Plan”), as 

amended, all of which are made part of this Agreement as if they were set forth in full in this 

Agreement.  

Purchaser acknowledges that he has read the Plan and agrees to be bound by the Plan. 

In the event of any inconsistency or conflict between the terms and provisions of this Agreement and 

the terms and provisions contained in the Plan, the terms and provisions of the Plan will govern and 

be binding. Purchaser acknowledges having had full opportunity to examine all documents and 

investigate all statements made herein and in the Plan.  

Purchaser acknowledges that except as stated in this Agreement (and as set forth in 

the Declaration, By-Laws, and Offering Plan), Purchaser has not relied on any representations or 

other statements of any kind or nature made by Sponsor, its agents or other persons, including but not 

limited to any representations relating to the description, size or dimensions of the Unit or rooms, 

and the estimated Common Charges or other expenses of the Condominium. No person has been 

authorized to make any representations on behalf of Sponsor. No oral representations or statements 

will be considered a part of this Agreement. Purchaser agrees (a) to purchase the Unit, without offset 

or any claim against, or liability of Sponsor, whether or not any layout or dimension of the Unit or 

any part thereof, or of the Common Elements, as shown on the Floor Plans, is accurate or correct, 

provided the layouts and dimensions conform substantially to such Floor Plans and (b) that Purchaser 

will not be relieved of any of Purchaser’s obligations hereunder by reason of any minor inaccuracy or 

error. The provisions of this Paragraph 3 will survive the Closing.  

7. Marketable Title. Sponsor shall convey to Purchaser good and marketable 

title as any title company which is a member of the Board of Title Underwriters and licensed to do 

business in New York State, shall approve and insure for fee title insurance (subject to the terms of 
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the Plan, the Declaration and By-Laws as filed) and free and clear of all liens and encumbrances 

except the rights of present tenants, if any, as described below, the lien of any mortgage procured by 

Purchaser, and the title exceptions set forth as “Permitted Encumbrances” in the Plan as filed in the 

Section of Part I entitled “Terms of Sale”. Any of such title exceptions and or any other title 

exceptions or objections which have been waived or consented to by Purchaser may for convenience 

be omitted by Sponsor in the deed to be delivered hereunder, but all of such exceptions shall 

nevertheless survive delivery of the deed. Fee title insurance may be purchased at Purchaser’s option 

at Purchaser’s own cost and expense.  

8. Rights of Present Tenants. The provisions of this paragraph 5 are applicable 

only if at the date of this Agreement the Unit being purchased is occupied by, or under lease to, a 

party other than Purchaser.  

Purchaser understands and acknowledges that on the date of this Agreement the Unit 

is occupied under a lease expiring on ________, 20__, at a rent of $____ per month.  

Purchaser understands that Purchaser is purchasing the Unit subject to the rights of 

the existing tenant or occupants under the above-described lease.  

Purchaser acknowledges that no representation or statement has been made (and if 

made, Purchaser knows they are unauthorized and has not relied thereon) as to the length of time that 

may elapse before Purchaser gains possession of the Unit or that Purchaser, in fact, will obtain 

possession of the Unit.  

Upon becoming the owner of the Unit, Purchaser will succeed to, and assume all of, 

Sponsor’s rights and obligations as the landlord of such tenant or occupant, including the right to 

collect rent (whether greater or less than the Common Charges established from time to time by the 

Condominium Board) and the obligation to repair, and maintain the Unit (including its equipment 
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and appliances) for the benefit of the existing tenant or occupant. At Closing, Sponsor and Purchaser 

will sign and deliver to each other an agreement (in form and substance satisfactory to Sponsor) in 

which Sponsor assigns to Purchaser all of its rights under the then existing lease for the Unit and 

Purchaser assumes full responsibility for, and indemnifies Sponsor from, all obligations under such 

lease to be performed from and after the Closing.  

9. Condition of Unit.  At Closing, the Unit will contain only those fixtures and 

equipment currently installed therein that are owned by Sponsor and those set forth in Part I of the 

Offering Plan and the Description of Property in Part II of the Offering Plan. They shall be delivered 

free and clear of all liens and encumbrances, other than those to which the Unit is subject pursuant to 

this Agreement. The Unit is being sold unfurnished. Any appliances, furnishings, equipment, fixtures 

and other personal property owned by any tenant of a Unit are not included in this sale. Furniture, 

wall coverings, furnishings, decorations and the like in or about any model unit are for display 

purposes only and are not included in the sale. Any floor plans or sketches shown to Purchaser are 

only approximations of the Unit’s dimensions and arrangement, and Purchaser should not rely 

thereon. There will be no modifications or extras unless agreed to in writing by the parties. 

The signing of this Agreement by Purchaser signifies Purchaser’s acceptance of the 

condition of the Unit, and all fixtures, machinery, equipment, furnishings, appliances installations 

and other personal property contained therein (hereinafter collectively called “Installations”), in their 

respective existing conditions, subject to reasonable use, wear and tear and natural deterioration 

between the date Purchaser signs this Agreement and delivery of the deed to Purchaser. Purchaser 

acknowledges having read, or having had ample opportunity to read, the Inspection Report prepared 

by Sponsor’s architect, set forth in Part II of the Plan, which sets forth a description of the existing 

physical condition of the Building. Purchaser understands that the Sponsor has no obligation to make 
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any repairs, improvements or decorations in or to the Building, the Unit or the Installations, except as 

specifically set forth in the Plan and subject to Sponsor’s representations in the Plan.  

Purchaser will be given a reasonable opportunity to examine the Unit prior to Closing 

and is advised to make a careful examination at such time  

10. Effectiveness of Offering Plan. It is agreed that this Purchase Agreement is 

contingent upon the Plan being declared effective and that the Plan shall not be declared effective 

except as provided in the Plan.  

The Plan may be abandoned by the Sponsor at any time prior to declaring it effective 

and shall be abandoned and deemed abandoned if it has not been declared effective within the time 

prescribed by the Plan.  

If the Plan is abandoned, does not become effective, or is not consummated for any reason 

after being declared effective within the time prescribed by the Plan, the following shall apply: This 

Purchase Agreement shall be deemed cancelled and within five (5) days thereafter, Purchaser will 

receive all monies paid hereunder. (Notwithstanding the foregoing, Sponsor will retain as liquidated 

damages as provided in Paragraph 10 all Down payments and any interest thereon of any Purchaser 

who is then in default hereunder beyond any applicable grace period, or if this Agreement has 

previously been cancelled due to default by Purchaser). Upon such repayment, Purchaser and 

Sponsor will have no claim against each other or the Selling Agent in connection with this 

Agreement or the Plan, and all such parties will be relieved and discharged from all liabilities and 

obligations hereunder and under the Plan. 

11. Adjournment Penalty.  In the event that the Sponsor consents to an extension of the 

closing date, all adjustments as set forth in the section of the Plan entitled “Closing Costs and 

Adjustments” shall be made as of midnight of the date preceding the date originally set for closing 
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(regardless as to when the closing actually happens) and further, Purchaser shall pay to Sponsor, the 

sum of .03% of the Purchase Price for that Unit for every day starting from the originally scheduled 

closing date through, and including, the day before the actual closing date (10.95% Annual 

Percentage Rate).  This payment is intended to reimburse the Sponsor for carrying charges incurred 

during the extension period.  If Sponsor adjourns the closing due to fault of the Purchaser, this 

provision shall apply to the adjourned closing date to be determined by Sponsor. 

12. Closing Expenses and Adjustments. At the closing of title, Purchaser shall pay the 

following: (i) any charges for the cost of title examination, cost of fee and/or mortgage title 

insurance, New York State Real Property Transfer taxes, New York City Real Property Transfer Tax, 

mortgage recording taxes, or recording charges for the deed, mortgage documents, and power of 

attorney in favor of the Board of Managers; (ii) an amount equal to two month’s Common Charges 

representing Purchaser’s share of initial working capital for the Condominium; and (iii) the closing 

fees described in Schedule A of the Plan. 

Sponsor and Purchaser will apportion, as of midnight on the day preceding the 

Closing Date, real estate taxes and/or Common Charges assessed during the month in which title 

closes or established as a reserve based upon the last bill received, and rent and other charges, if any, 

pursuant to a lease for or tenancy of the Unit. Any errors or omissions in computing apportionments 

at Closing will be corrected; this provision will survive Closing. In the event Purchaser obtains a 

mortgage secured by the Unit, Purchaser shall pay to the Sponsor a sum equal to the partial mortgage 

tax credit to which the Purchaser is entitled pursuant to Section 339-ee(2) of the Condominium Act.  

If units have not been separately assessed for real estate tax purposes prior to the 

closing of title to the first unit, sponsor may place in escrow, in the name of the board of managers, 

an amount equal to the unpaid real estate taxes which will be levied against the parcel for the six (6) 
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month period following the first closing. Alternatively, the sponsor may place in escrow, in the name 

of the board of managers, an amount equal to the real estate taxes attributable to the unsold units for 

such six (6) month period and may collect at each unit closing the estimated amount of taxes 

attributable to such unit for the balance of the six (6) month period. The board of managers will pay 

the real estate taxes from the escrow account when taxes are due and payable and the funder of the 

escrow account will be entitled to reimbursement from unit owners to the extent of the actual 

assessment. No escrow will be required if the condominium by-laws include as part of the common 

expenses, real estate taxes on the property until the units are separately assessed and after assessment 

unit owners will be reimbursed for any overpayment of taxes or assessed for an underpayment.  In 

the event that the escrow is exhausted and units have not been individually assessed, the unit owners 

shall pay to the board of managers each unit’s portion of the taxes due based on the percentage of 

common interest allocated to each unit multiplied by the total tax levied on the property and the 

board of Managers shall make the tax payment. 

13. Escrow of Downpayment. A copy of the “Escrow Agreement for Contract 

Deposit” is included as Exhibit B to this contract. Eial Girtz PC , with an address at 1010 Northern 

Blvd., Suite 232, telephone number (516) 466-6911, shall serve as escrow agent (hereinafter the 

“Escrow Agent”) for Sponsor and Purchaser.  The Escrow Agent has designated the following 

attorneys to serve as signatories: Eial Girtz.  All designated signatories are admitted to practice law 

in the State of New York.  Neither the Escrow Agent nor any authorized signatories on the account 

are the Sponsor, Selling Agent, Managing Agent, or any principal thereof, or have any beneficial 

interest in any of the foregoing. 

The Escrow Agent and all authorized signatories hereby submit to the jurisdiction of the State 

of New York and its Courts for any cause of action arising out of the Purchase Agreement or 
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otherwise concerning the maintenance of release of the Deposit from escrow. 

The Escrow Agent has established the escrow account at Signature Bank, located at 485 

Madison Avenue, New York, New York10022, in the State of New York (hereinafter “Bank”), a 

bank authorized to do business in the State of New York.  The escrow account is entitled Eial Girtz, 

PC, IOLA Account (hereinafter “Escrow Account"). The Escrow Account is an IOLA account. The 

Escrow Account is federally insured by the FDIC at the maximum amount of $250,000.00 per 

deposit.  Any deposit in excess of $250,000.00 will not be insured, unless Escrow Agent has 

established multiple accounts on behalf of Purchaser at various institutions. 

All Deposits received by Purchaser shall be in the form of checks or wires, and shall be made 

payable to or endorsed by the Purchaser to the order of Eial Girtz, as Escrow Agent. 

Sponsor shall bear all costs associated with the maintenance of the Escrow Account. 

Within five (5) business days after the Purchase Agreement has been tendered to Escrow 

Agent along with the Deposit, the Escrow Agent shall sign the Purchase Agreement and place the 

Deposit into the Escrow Account.   Within ten (10) business days of the placing the deposit in the 

Escrow Account, Escrow Agent shall provide written notice to Purchaser and Sponsor, conforming 

the Deposit. The notice shall provide the account number and the initial interest rate to be earned on 

the Deposit.  Any Deposits made for upgrades, extras, or custom work shall be initially deposited 

into the Escrow Account, and released in accordance to the terms of a written agreement between 

Purchaser and Sponsor. 

The Escrow Agent is obligated to send notice to the Purchaser once the Deposit is placed in 

the Escrow Account. If the Purchaser does not receive notice of such deposit within fifteen (15) 

business days after tender of the Deposit, he or she may cancel the Purchase Agreement within ninety 

(90) days after tender of the Purchase Agreement and Deposit to Escrow Agent.  Complaints 
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concerning the failure to honor such cancellation requests may be referred to the New York State 

Department of Law, Real Estate Finance Bureau, 120 Broadway, 23rd Floor, New York, N.Y. 10271. 

 Rescission shall not be afforded where proof satisfactory to the Attorney General is submitted 

establishing that the Deposit was timely placed in the Escrow Account in accordance with the New 

York State Department of Law’s regulations concerning Deposits and requisite notice was timely 

mailed to the Purchaser. 

All Deposits, except for advances made for upgrades, extras, or custom work received in 

connection with the Purchase Agreement, are and shall continue to be the Purchaser’s money, and 

may not be comingled with any other money or pledged or hypothecated by Sponsor, as per General 

Business Law Section 352-h.   

Under no circumstances shall Sponsor seek or accept release of the Deposit of a defaulting 

Purchaser until after consummation of the Plan, as evidenced by the acceptance of an effectiveness 

amendment by the New York State Department of Law.  Consummation of the Plan does not relieve 

the Sponsor of its obligations pursuant to General Business Law Sections 352-3(2-b) and 352-h. 

The Escrow Agent shall release the Deposit if so directed: 

(a) pursuant to terms and conditions set forth in the Purchase Agreement in 

[Paragraph/Section] upon closing of title to the [Unit/Shares/Membership Interests/Fractional 

Interest]; or 

(b) in a subsequent writing signed by both Sponsor and Purchaser; or  

(c) by a final, non-appealable order or judgment of a court. 

If the Escrow Agent is not directed to release the Deposit pursuant to paragraphs (a) through 

(c) above, and the Escrow Agent receives a request by either party to release the Deposit, then the 

Escrow Agent must give both the Purchaser and Sponsor prior written notice of not fewer than thirty 
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(30) days before releasing the Deposit.  If the Escrow Agent has not received notice of objection to 

the release of the Deposit prior to the expiration of the thirty (30) day period, the Deposit shall be 

released and the Escrow Agent shall provide further written notice to both parties informing them of 

said release.  If the Escrow Agent receives a written notice from either party objecting to the release 

of the Deposit within said thirty (30) day period, the Escrow Agent shall continue to hold the Deposit 

until otherwise directed pursuant to paragraphs (a) through (c) above.  Notwithstanding the 

foregoing, the Escrow Agent shall have the right at any time to deposit the Deposit contained in the 

Escrow Account with the clerk of the county where the [unit/building] is located and shall give 

written notice to both parties of such deposit.  

If the Escrow Agent is directed to release the Deposit pursuant to paragraph (d) cancellation 

of the agreement pursuant to abandonment of the plan, Escrow Agent shall within five (5) days 

thereafter release all monies paid hereunder to Purchaser. Sponsor may not abandon the plan after 

effectiveness for any reason other than (i) a defect in title which cannot be cured without litigation or 

cannot be cured for less than a stated amount which shall not be less than one-half of one percent of 

the total offering amount or (ii) substantial damage or destruction of the building by fire or other 

casualty which cannot be cured for less than a stated amount which shall not be less than one-half of 

one percent of the total offering amount, or (iii) the taking of any material portion of the property by 

condemnation or eminent domain. Sponsor must provide that any stated dollar amount relied upon as 

basis for abandonment after effectiveness must exclude any attorney’s fees or any such title defects 

or determinations of any authority or regulatory association which exist on the date of presentation of 

the plan and are either known to the Sponsor or are a matter of public record.  

The Sponsor shall not object to the release of the Deposit to: 

(a) a Purchaser who timely rescinds in accordance with an offer of rescission 
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contained in the Plan or an Amendment to the Plan; or 

(b) all Purchasers after an Amendment abandoning the Plan is accepted for filing by 

the Department of Law. 

The Department of Law may perform random reviews and audits of any records involving the 

Escrow Account to determine compliance with all applicable statutes and regulations. 

Any provision of any Purchase Agreement or separate agreement, whether oral or in writing, 

by which a Purchaser purports to waive or indemnify any obligation of the Escrow Agent holding 

any Deposit in trust is absolutely void.  The provisions of the Attorney General's regulations and  

General Business Law Sections 352-e(2-b) and 352-h concerning escrow trust funds shall prevail 

over any conflicting or inconsistent provisions in the Purchase Agreement, Plan, or any amendment 

thereto. 

Escrow Agent shall maintain the Escrow Account under its direct supervision and control. 

A fiduciary relationship shall exist between Escrow Agent, and Purchaser, and Escrow Agent 

acknowledges its fiduciary and statutory obligations pursuant to General Business Law Sections 

352(e)(2-b) and 352(h). 

Escrow Agent may rely upon any paper or document which may be submitted to it in 

connection with its duties under this Purchase Agreement and which is believed by Escrow Agent to 

be genuine and to have been signed or presented by the proper party or parties and shall have no 

liability or responsibility with respect to the form, execution or validity thereof.  

Sponsor agrees that Sponsor and its agents, including any selling agents, shall deliver the 

Deposit received by them prior to closing of the [unit/shares/membership interest/fractional interest] 

to a designated attorney who is a member of or employed by Escrow Agent, within two (2) business 

days of tender of the Deposit by Purchaser. 
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Sponsor agrees that it shall not interfere with Escrow Agent's performance of its fiduciary 

duties and statutory obligations as set forth in General Business Law Sections 352-(e)(2-b) and 352-

(h) and the New York State Department of Law’s regulations. 

Sponsor shall obtain or cause the selling agent under the Plan to obtain a completed and 

signed Form W-9 or W-8, as applicable, from Purchaser and deliver such form to Escrow Agent 

together with the Deposit and this Purchase Agreement. 

Prior to release of the Deposit, Escrow Agent's fees and disbursements shall neither be paid 

by Sponsor from the Deposit nor deducted from the Deposit by any financial institution under any 

circumstance. 

Sponsor agrees to defend, indemnify and hold Escrow Agent harmless from and against all 

costs, claims, expenses and damages incurred in connection with or arising out of Escrow Agent's 

responsibilities arising in connection with this Purchase Agreement or the performance or non-

performance of Escrow Agent's duties under this Purchase Agreement, except with respect to actions 

or omissions taken or suffered by Escrow Agent in bad faith or in willful disregard of the obligations 

set forth in this Purchase Agreement or involving gross negligence of Escrow Agent.  This indemnity 

includes, without limitation, disbursements and attorneys’ fees either paid to retain attorneys or 

representing the hourly billing rates with respect to legal services rendered by Escrow Agent to itself. 

14. Sponsor’s Rights in the Event of Purchaser’s Default. All sums paid on 

account of this Agreement and the reasonable expense of the examination of title to the Unit shall 

constitute liens on the Unit. However, these liens shall not continue after default by Purchaser under 

this Agreement.  

The following shall constitute Events of Default by Purchaser hereunder:  

(i) Purchaser’s failure to pay the Balance on the Closing Date designated by Sponsor 
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pursuant to Paragraph 2 hereof;  

(ii) Purchaser’s failure to duly sign and deliver at Closing any document referred to in 

the Plan which Purchaser is required to sign when Sponsor delivers the deed to the Unit;  

(iii) if Purchaser is or becomes a tenant of the Building, Purchaser’s failure to pay rent 

or to otherwise comply with Purchaser’s lease or tenancy obligations which failure is not fully cured 

within 20 days following written notice to Purchaser of such default even though Purchaser is not 

evicted from the leased premises as a result thereof or Purchaser’s removal from or abandonment of 

the leased premises (notwithstanding any such default or the cancellation of this Agreement by 

reason thereof, in no event will Purchaser be excused from paying and performing Purchaser’s lease 

or tenancy obligations);  

(iv) the failure to pay, perform or observe any of Purchaser’s other obligations 

hereunder which failure is not fully cured within 15 days following written notice to Purchaser of 

such default.  

Upon the occurrence of an Event of Default, Sponsor may cancel this Agreement on 

written notice to Purchaser, and upon the giving of such notice this Agreement shall be and be 

deemed cancelled. Sponsor shall retain, as liquidated damages, all Downpayments and any interest 

earned thereon and Purchaser, Sponsor and Selling Agent will be released and discharged of and 

from all further liability and obligations hereunder and under the Plan. Thereafter, the Unit may be 

sold to another as though this Agreement had never been made, and without accounting to Purchaser 

for the proceeds of such sale. 

15. Rent Security Deposit. If Purchaser is or hereafter becomes a tenant of the 

Unit, Purchaser’s un-applied rent security deposit, if any, will be refunded to Purchaser, together 

with any interest earned thereon, within 30 days following the Closing, provided Purchaser is not in 

128



default under Purchaser’s lease or tenancy obligations. If the Unit is occupied by other than 

Purchaser, then the unapplied security deposit (if any) of the tenant or occupant will be transferred at 

Closing to Purchaser, who will upon receipt sign and deliver to Sponsor an agreement 

acknowledging the amount received, indemnifying Sponsor from all liability in connection therewith 

and agreeing to hold such security deposit in trust and to deposit it in an interest bearing account 

pursuant to the provisions of Section 7-103 of the New York General Obligations Law (such 

agreement to be in form and substance satisfactory to Sponsor). In either event, Sponsor will have 

the right if permitted by law to deduct from any tenant’s security deposit the amount of any rent 

arrearage owing to Sponsor and to sue the tenant to the extent such rent security is insufficient.  

16. Seller’s inability to Deliver Deed - Cancellation of Purchase Agreement. It 

is understood and agreed that if Sponsor is unable to deliver a deed to the Unit in accordance with 

this Agreement because of Sponsor’s inability to complete the filing of the premises as part of a 

condominium plan in accordance with the Offering Plan of The Smyth Condominium , as it may be 

amended, or if Sponsor abandons the Plan (and Sponsor has the unconditional right to abandon the 

Plan at any time prior to its effective date), Sponsor shall immediately notify Purchaser in writing 

and this Agreement will terminate. In that case, Sponsor’s sole liability shall be the prompt return to 

Purchaser (unless Purchaser is then in default or this Agreement has previously been cancelled, as 

provided in Paragraph 7) of the Down Payment t, earned thereon.  

In accordance with the Section of the Plan entitled “Effective Date”, the Sponsor may, 

at its option, declare the Plan abandoned for any reason whatsoever before it is declared effective 

provided, however, that within 5 days after abandonment, all monies will be returned to purchasers. 

Once the Plan has been declared effective, it may not be abandoned, except for (i) a defect in title 

(other than a defect which existed on the date of presentation of the Plan and either is known to the 
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Sponsor or is a matter of public record) which cannot be cured without litigation or cannot be cured 

for less than $125,000.00 in the aggregate or (ii) substantial damage or destruction of the Building by 

fire or other casualty which cannot be cured for less than $125,000 or (iii) the taking of any material 

portion of the Property by condemnation or eminent domain or (iv) work orders of a mortgagee or 

violations that cannot be cured for less than $125,000.  

Abandonment of the Plan will be by either duly filed amendment or notice of 

abandonment by Form CD-3 or RS-3 or other form then required by the Department of Law 

submitted promptly after abandonment explaining the reasons for abandonment of the Plan and 

setting forth the disposition of all purchasers’ funds.  

17. Recording of Condominium Declaration. The Declaration and By-Laws 

establishing the Condominium shall be recorded by Sponsor in the Office of the County Clerk, 

Queens County, prior to the closing of title to the first Unit as set forth in the Plan. 

18. Possession, Risk of Loss.  

A. Unless Purchaser now occupies in the Unit, Purchaser will not be entitled to 

occupy the Unit until the deed is delivered to Purchaser at Closing. Sponsor may, in its discretion, 

grant Purchaser possession of the Unit prior to the closing under an interim lease, if the Unit is 

currently or hereafter becomes vacant.  

B. If Purchaser is the existing tenant or occupant of the Unit or if Purchaser is given 

possession of the Unit prior to Closing under an interim lease or otherwise, then Purchaser will be 

solely responsible for any damage tot or loss or other condition in the Unit resulting from 

Purchaser’s use or occupancy and Sponsor will not be obligated to make any repairs required of it as 

landlord under any existing or interim lease and, after Closing, the Condominium Board will be 

responsible to make those repairs required of it under the Condominium Declaration and By-Laws. If 
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Purchaser is given possession before closing, the purchaser will be responsible for losses not covered 

by insurance as the apartment cannot be doubly insured. 

C. If during Purchaser’s occupancy the Unit is damaged by casualty or otherwise, then 

Purchaser assumes the risk of loss and the obligation to repair the damage, unless the cause thereof 

originated outside the Unit and did not result from the acts of Purchaser or other occupants of the 

Unit or Purchaser’s guests, invitees or workmen. If Purchaser is obligated to repair the damage, then 

Purchaser’s failure to make such repair shall not excuse Purchaser from paying the Balance and 

accepting delivery of the deed.  

D. Except as provided in the preceding subparagraph C, all other risk of loss prior to 

Closing is assumed by Sponsor, but without any obligation or liability of Sponsor to repair the 

damage or restore the Unit. If Sponsor elects to repair or replace loss or damage, Sponsor shall so 

notify the Purchaser within 30 days of loss or damage and the purchase agreement shall continue in 

full force and effect. If Sponsor is obligated to make repairs, Purchaser is to receive back all monies 

paid, including money for extras. If the Unit Owners elect to repair or replace the loss or damage, 

this Agreement shall continue in full force and effect. Purchaser will not have the right to reject title 

to the Unit or to receive a credit against, or abatement of, the Purchase Price, and Sponsor will be 

entitled to a reasonable period of time to complete or to permit the Condominium Board of Managers 

to complete, such repairs or replacements. Purchaser will not be required to pay the Balance of the 

Purchase price unless and until (i) the Unit has been substantially repaired to as near as reasonably 

possible to its condition immediately prior to the casualty and (ii) its essential services (such as 

electricity and heat) and a reasonable means of ingress and egress to the street have been restored. 

Any proceeds received from insurance or in satisfaction of any claim or action in connection with 

such loss will belong entirely to Sponsor (subject to the rights, if any, of the Condominium Board or 
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other Unit Owners) and if such proceeds are paid to Purchaser, Purchaser will promptly upon receipt 

turn them over to Sponsor. The provisions of the preceding sentence will survive the Closing.  

E. In the event Sponsor notifies Purchaser that it does not elect to repair or restore the 

Unit or if the Unit Owners do not resolve to make such repairs or restoration pursuant to the 

Condominium’s Declaration and By-Laws, this Agreement will be cancelled and of no further force 

or effect and Sponsor will return to Purchaser all Downpayments (with interest, if any) whereupon 

the parties will be released and discharged from all obligations and liability hereunder and under the 

Plan, except that if Purchaser is then in default hereunder (beyond the applicable grace period, if any) 

or if this Agreement has previously been cancelled due to such default, Sponsor will retain the 

Downpayment and any interest thereon as liquidated damages pursuant to Paragraph 10 hereof.  

19. Existence of Liens Not Objection to Title. The existence of unpaid taxes or 

liens of any kind at the time of Closing which are not permitted encumbrances hereunder shall not 

constitute an objection to title, provided Sponsor shall either deliver to Purchaser at the Closing 

instruments in recordable form and sufficient to satisfy such liens and encumbrances of record 

together with the cost of recording or filing said instruments; or, provided that Sponsor has made 

arrangements with the Title Company in advance of Closing, Sponsor will deposit with said 

company sufficient monies, acceptable to and required by it to insure obtaining and recording of such 

satisfactions and the issuance of title insurance to Purchaser either free of any such liens and 

encumbrances, or with insurance against enforcement of same out of the Unit. Purchaser, if request is 

made within a reasonable time prior to the Closing, agrees to provide at the Closing separate checks 

as requested, aggregating the amount of the balance of the Purchase Price, to facilitate the 

satisfaction of any such lens or encumbrances.  

20. Execution of Required Documents, etc. Purchaser agrees to deliver to 
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Sponsor all documents and perform all acts required by Sponsor to carry out the provisions of all 

applicable laws and regulations. This paragraph shall survive delivery of the deed.  

21. Binding Nature of Purchase Agreement, Assignability, Use. Purchaser 

agrees that this Agreement is binding upon Purchaser, his respective heirs, executors, administrators 

and permitted assigns. Purchaser hereby represents that the Unit is being purchased for a use 

permitted by the Declaration and By-Laws.  

Purchaser will not record this Agreement and any purported recordation thereof by 

Purchaser shall constitute an Event of Default. Purchaser does not have the right to assign this 

Agreement without the prior written consent of Sponsor, and any purported assignment by Purchaser 

in violation of this Agreement will constitute an Event of Default and will be voidable at the option 

of Sponsor. Sponsors refusal to consent to an assignment will not entitle Purchaser to cancel this 

Agreement or give rise to any claim against Sponsor. In the even that Sponsor consents to an 

assignment of this Agreement, there will be a fee for legal review of all assignment documents in the 

amount of $500.  Sponsor may not withhold permission for an assignment based upon race, creed, 

national origin, color, sex, age, disability, marital status or other grounds prohibited by law. 

22. Notice. All notices, elections, consents, demands and communications 

(collectively called “notices” or individually called “notice”) shall be delivered personally or given in 

writing by registered or certified mail, return receipt requested, postage prepaid and, if sent to 

Purchaser, addressed to Purchaser at Purchaser’s address given in the preamble to this Agreement 

and to Purchasers attorney, and, if sent to Sponsor, addressed to Sponsor c/o Eial Girtz, Esq., 1010 

Northern Blvd, Suite 232, Great Neck, New York11021. Either party may, by written notice to the 

other, change the address to which notices are to be sent. Unless otherwise provided herein, all 

notices will be deemed given when personal delivery is effected or when deposited in any branch, 
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station or depository maintained by the U.S. Postal Service in the City and State of New York, 

except that a notice of change of address will be deemed given when actually received. Notarize  

23. Acceptance of Agreement. This Agreement shall not be binding on Purchaser 

or the Sponsor until Purchaser is accepted, by endorsement of this Agreement, by the Sponsor, and a 

fully signed copy of this Agreement is delivered or mailed to Purchaser. If Sponsor does not accept the 

signed purchase agreement within 20 days of its receipt, the contract shall be deemed null and void and the 

down payment check will be returned to the Purchaser. Purchaser will be afforded a minimum of three (3) 

business days to review the offering plan and all filed amendments prior to executing a purchase 

agreement. 

24. No Discriminatory Inducement. Purchaser represents that he is over eighteen 

(18) years of age, and the offer for sale of the designated Unit was made in good faith pursuant to the 

terms set forth in the Plan, without fraud or duress.   

25. Broker. __________________________ is the only broker or sales agent with 

whom Purchaser has dealt in connection with this transaction. Sponsor agrees to pay any commission 

due to said broker.  

26. Definitions. The term “Purchaser” shall be read as “Purchasers” if more than 

one person is a purchaser. In that case Purchaser’s obligations shall be considered joint and several. 

A reference in this Agreement to any one gender, masculine, feminine or neuter, includes the other 

two, and the singular includes the plural, or vice versa, unless the context otherwise requires.  

27. Entire Agreement, Governing Law. This Agreement states the entire 

understanding between Purchaser and Sponsor and Sponsor shall not be bound by any oral 

representations or agreement. This Agreement shall be governed by the laws of the State of New 

York. This Agreement cannot be changed or any provision waived orally.  
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ANY CHANGE OR ADDITIONAL PROVISIONS OR WAIVERS MUST BE SET 

FORTH IN A RIDER ATTACHED HERETO OR IN A SEPARATE WRITTEN AGREEMENT 

SIGNED BY BOTH PARTIES.  

28. Waiver. Purchaser waives any right to trial by jury in any action, proceeding 

or counterclaim in any way connected with this Agreement or the Plan. The failure of the Sponsor to 

insist upon a strict performance of any of the terms or conditions of this Agreement shall not be 

deemed a waiver of any subsequent breach or default in the terms and conditions of this Agreement.  

29. Survival of Seller’s and Purchaser’s Obligations. The acceptance of a deed 

to the Unit by Purchaser shall be deemed to evidence full performance by Sponsor of all its 

obligations hereunder and Sponsor shall have no obligations under this Agreement or the Plan after 

Sponsor delivers to Purchaser the deed to the Unit, unless this Agreement or the Plan specifically 

gives Sponsor an obligation after that time. All representations made by Purchaser in this Agreement 

shall expressly survive the closing of title.  

30. Captions. The captions in this Agreement are for convenience only and are 

not part of the meaning of this Agreement.  

31. Severability. If any provision of this Agreement or the Plan is invalid or 

unenforceable as against any person or under certain circumstances, the remainder of this Agreement 

or the Plan and the applicability of such provision to other persons or circumstances shall not be 

affected thereby. Each provision of this Agreement or the Plan, except as otherwise herein or therein 

provided, will be valid and enforced to the fullest extent permitted by law.  

32. Mortgage Tax Credit. In the event a mortgage recording tax credit becomes 

available pursuant to Section 330-ee(2) of the Condominium Act, such credit shall inure to the 

benefit of Sponsor. Accordingly, at closing, a Purchaser who elects mortgage financing will be 
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responsible to pay the full amount (but not in excess thereof) of the mortgage recording tax 

chargeable on the entire amount being financed. Sponsor at closing will be reimbursed by Purchaser 

to the extent of any mortgage tax credit allowed.  

33. Warranties. Purchaser shall be entitled to such warranties as are set forth in 

the Offering Plan. 

PURCHASER: Print name and address and sign below:  

 

 

________________________  ________________________ 

Purchaser (print name)    Second Purchaser (print name)  

 

 

________________________  ________________________ 

Address      Address  

 

 

________________________  ________________________ 

Purchaser signs here     Second Purchaser (if any) signs here  

 

 

APPROVED AND ACCEPTED BY  

25-16 37 AVE OWNERS LLC 

 

 

By:_______________________  

     Name: 

     Title: 
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FINANCING CONTINGENCY RIDER 

THE SMYTH CONDOMINIUM  

DATED ________ ___, 20___ FOR UNIT NO. ____ 

 

The Purchaser shall have 30 days from the date of the Purchase Agreement to obtain 

mortgage financing (“Commitment Date”). The maximum allowable financing is ___% of the 

purchase price. The Purchaser shall (i) make prompt application to an Institutional Lender for such 

mortgage loan; (ii) furnish accurate and complete information regarding Purchaser and members of 

Purchaser’s family, as required; (iii) pay all fees, points and charges required in connection with such 

application and loan; (iv) pursue such application with diligence; (v) cooperate in good faith with 

such Institutional Lender to obtain such commitment and (vi) promptly give Notice to Seller of the 

name and address of each Institutional Lender to which Purchaser has made such application. 

Purchaser shall comply with all requirements of such commitment (or any other commitment 

accepted by Purchaser) and shall furnish Seller with a copy thereof promptly after receipt thereof.  

If such commitment is not issued on or before the Commitment Date, then, unless Purchaser 

has accepted a commitment that does not comply with the requirement set forth above, Purchaser 

may rescind the purchase agreement by giving Notice to Seller within 5 days after the date of the 

Commitment Date, in which case this contract shall be deemed cancelled and thereafter neither party 

shall have any further rights against, or obligations or liabilities to, the other by reason of this 

contract, except that the Down Payment shall be promptly refunded to Purchaser.  

The purchaser assumes the risk that a commitment may expire or that the terms of the 

commitment may change prior to actual closing. If the purchaser’s obligations are contingent upon 

obtaining a financing commitment, and the financing commitment lapses or expires prior to closing, 

and the purchaser has made a good faith effort to extend the commitment, Sponsor shall grant to 

such purchaser a right of rescission and a reasonable period of time within which to exercise the 
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right. 

  

 

Purchaser:  

 

 

_____________________________  _____________________________ 

 

 

 

Seller: 

 

 

 

_____________________________ 

By:  
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UNIT OWNER’S POWER OF ATTORNEY 

 

The undersigned, __________________________________________________, residing  at 

Unit __ at The Smyth Condominium , located at 25-12/16 37th Avenue, Long Island City, New 

York, County of Queens, City and State of New York, consisting of the property submitted to the 

provisions of Article 9-B of the Real Property Law of the State of New York pursuant to Declaration 

dated _______________ 20__, and recorded in the Register’s Office, 37 County on 

______________, 20__, in CRFN# __________________________ and shown on the Floor Plans 

on file in said office as Map No. _______ do hereby nominate, constitute and appoint the persons 

who may from time to time constitute the Board of Managers of The Smyth Condominium , jointly, 

true and lawful attorneys-in-fact for the undersigned, coupled with an interest, with power of 

substitution, to (1) acquire in their own names, as Members of the Board of Managers, or in the name 

of their designee, corporate or otherwise, on behalf of all Owners of Units in the Condominium, in 

accordance with their respective Common Interests, (a) any Unit whose Owner desires to abandon or 

sell the same, together with the undivided interest in the Common Elements appurtenant thereto, (b) 

the interests of such Unit Owner in any other Units theretofore acquired by the Board of Managers, 

or its designee, on behalf of all Unit Owners, or the proceeds of sale or lease thereof, if any, and the 

rights and privileges appurtenant thereto, (c) the interest of such Unit Owner in all other assets of the 

Condominium as defined in the aforementioned Declaration or any Unit, which shall be the subject 

of a foreclosure or other judicial sale; or to lease any Unit whose Owner desires to rent the same, at 

such price or on such rental, as the case may be, and on such terms as said attorneys-in-fact shall 

deem proper, and thereafter to convey, sell, lease or mortgage (but not to vote the votes appurtenant 

thereto) and to otherwise deal with any such Units so acquired by them, or to sublease any Unit so 

leased by them on such terms as said attorneys-in-fact may determine, granting to such 

attorneys-in-fact the power to do all things in the said premises which the undersigned could do if the 

undersigned were personally present, and (2) to amend from time to time the Declaration, By-Laws 

and the Rules and Regulations of the Condominium, or any of said documents, when such 

amendment shall be authorized by the Declaration or By-Laws. The acts of a majority of such 

persons shall constitute the acts of said attorneys-in-fact.  

 

The undersigned do hereby nominate, constitute and appoint 25-16 37 AVE OWNERS LLC 

(Sponsor) as attorney-in-fact for the undersigned, coupled with an interest, with power of 

substitution, to amend from time to time the Declaration, the By-Laws and the Rules and Regulations 

of the Condominium, or any of said documents, when such amendment (1) shall be required to 

reflect any changes in Unsold Units and/or the reapportionment of the Common Interests of the 

affected Unsold Units resulting therefrom made by Sponsor or Sponsor’s designee in accordance 

with Article 16 of the Declaration or (2) shall be required by (a) an Institutional Lender procured by 

Sponsor to make a mortgage loan secured by a mortgage on any Unit, (b) any governmental agency 

having regulatory jurisdiction over the Condominium, or (c) any title insurance company selected by 

Sponsor to insure title to any Unit, or (3) shall be authorized pursuant to Article 15 of the Declaration 

provided, however, that any amendment made pursuant to the terms of this paragraph shall not (1) 

change the Common Interest of the Undersigned’s Unit, (ii) require a material, physical modification 

to the Undersigned Unit, or (iii) adversely affect the priority or validity of the lien of any purchase 

money mortgage or any mortgage held by an Institutional Lender covering the Undersigned’s Unit 

unless the Undersigned (in the event described in subdivision (i) or (ii) of this paragraph) or the 
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holder of such mortgage (in the event described in subdivision (iii) of this paragraph) shall consent 

thereto by joining in the execution of such amendment.  The terms, covenants and conditions 

contained in, and the powers granted pursuant to this paragraph shall remain in full force and effect 

until such time as the Sponsor or Sponsor-designees shall cease to own any Units in the 

Condominium.  

 

This power of attorney shall be irrevocable.  

 

All capitalized items in this Power of Attorney shall have the same meaning as in the 

Declaration or the By-Laws of the Condominium.  

 

IN WITNESS WHEREOF, the undersigned has executed this Power of Attorney this ____ 

day of ________________, 20__.  

 

 

       __________________________ 

 

 

STATE OF NEW YORK   )ss.:  

COUNTY OF   )  

 

On this______ day of _________, in the year _______, before me the undersigned, personally  

appeared _______________________________________________________, personally known to 

me or proved to me on the basis of satisfactory evidence to be the individual(s) whose name(s) is 

(are) subscribed to the within instrument and acknowledged to inc that he/she/they executed the same 

in his/her/their capacity(ies). and that by his/her their signatures on the instrument, the individual(s) 

or the person upon behalf of which the individual(s) acted, executed the instrument. 

 

 

______________________________ 

Notary Public  

 

Record and Return to: 
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UNIT DEED 

 

THIS INDENTURE, made the day of ________________, 20__, between 25-16 37 AVE 

OWNERS LLC, a limited liability company formed under the Laws of the State of New York, 

having offices at 38 W 32nd Street, New York, NY 10001(the Grantor), and 

______________________ residing at ___________________________________ (the Grantee).  

 

 WITNESSETH: 

  

That the Grantor, in consideration of Ten and 00/100 ($10.00) Dollars and other good and 

valuable consideration, paid by the Grantee, does hereby grant and release unto the Grantee, the heirs 

or successors and assigns of the Grantee, forever:  

 

The Unit (the Unit) known as Unit No. ______ in the premises known as The Smyth 

Condominium and by the street address of 25-12/16 37th Avenue, Long Island City, New York, 

Borough of Queens, Queens County, State of New York, said Unit being designated and described as 

Unit No. ______ in the declaration (Declaration) establishing a plan for condominium ownership of 

said premises under Article 9-B of the Real Property Law of the State of New York (the New York 

Condominium Act), dated and recorded in the Register’s Office, Queens County, (the Register’s 

Office) on ___________, CRFN# _________________, and also designated as Tax Lot ____ in 

Block 1124 of the Borough of Long Island City on the Tax Map of the Real Property Assessment 

Department and on the Floor Plans for said premises, certified by _______________ on 

_____________, and filed in the Register’s Office on ______________ as Condominium Plan No. 

______.  

 

The land on which the building containing the unit is located is more particularly bounded 

and described as follows: 

 

25-12 37TH AVENUE 

 

ALL that certain plot, piece or parcel of land, situate, lying and being in the Borough and 

County of Queens, City and State of New York, bounded and described as follows: 

 

BEGINNING at a point on the southwesterly side of 37th Avenue, distant northwesterly 50 

feet from the corner formed by the intersection of the southwesterly side of 37th Avenue 

with the northwesterly side of 27th Street; 

 

RUNNING THENCE northwesterly along the southwesterly side of 37th Avenue, 31.23 feet; 

 

THENCE southwesterly along a line forming an interior angle of 86 degrees 02 minutes 10 

seconds with the southwesterly side of 37th Avenue, 100.39 feet more or less to land heretofore 

conveyed to Frank Linkard by deed in Liber 2434 pg 220; 

 

THENCE southeasterly along said land so conveyed to Frank Linkard and at right angles to 

the northwesterly side of 27th Street, 25.42 feet; 
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THENCE northeasterly at right angles to the last course and a part of the distance through a 

party wall, 99.86 feet to the point or place of BEGINNING. 

 

25-16 37TH AVENUE 

 

BEGINNING at the comer formed by the intersection of the southwesterly side of 37th 

Avenue with the northwesterly side of 27th Street; 

 

RUNNING THENCE northwesterly along the southwesterly side of 37th Avenue, 50.00 feet; 

 

THENCE southwesterly on a line forming an interior angle of 89 degrees 21 minutes 10 

seconds with the southwesterly side of 37th Avenue and part of the distance through a party wall, 

99.81 feet (actual; 99.86 feet, deed); 

 

THENCE northwesterly at right angles to the last mentioned course, 25.44 feet; 

 

THENCE southwesterly along a line forming an interior angle of 86 degrees 38 minutes 56 

seconds with the last mentioned course, 50 feet 4-1/4 inches; 

 

THENCE southeasterly along a line forming an interior angle of 93 degrees 21 minutes 04 

seconds with the last mentioned course, 72 feet 5-7/8 inches to the northwesterly side of 27th Street; 

 

THENCE northeasterly along the northwesterly side of 27th Street and at right angles to the 

last mentioned course, 149.51 feet to the comer aforesaid at the point or place of BEGINNING. 
 

BEING known as 25-12/16 37th Avenue, Long Island City, New York. 

 

Together with an undivided ________% interest in the Common Elements;  

 

Together with the appurtenances and all the estate and rights of the Grantor in and to the 

Unit;  

 

Together with, and subject to, the rights, obligations, easements, restrictions and other 

provisions set forth in the Declaration and the By-Laws, all of which shall constitute covenants 

running with the land and shall bind any person having at any time any interest or estate in the Unit, 

as though recited and stipulated at length herein;  

 

Subject also to such other liens, agreements, covenants, assessments, restrictions, and other 

matters of record as pertain to the Unit and/or to the Property;  

 

TO HAVE AND TO HELD the same unto the Grantee and the heirs or successors and 

assigns of the Grantee forever.  

 

All capitalized terms herein which are not separately defined herein shall have the meanings 
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given to these terms in the Declaration or in the By-Laws of The Smyth Condominium. (Said By-

Laws, as the same may be amended from time to time, are hereinafter referred to as the By-Laws.)  

 

If any provision of the Declaration or the By-Laws is invalid under, or would cause the 

Declaration or the By-Laws to be insufficient to submit the Property to, the provisions of the New 

York Condominium Act, or if any provision which is Necessary to cause the Declaration and the By-

Laws to be sufficient to submit the Property to the provisions of the New York Condominium Act is 

missing from the Declaration or the By-Laws, or if the Declaration and the By-Laws are insufficient 

to submit the Property to the provisions of the New York Condominium Act, the applicable 

provisions of Article 17 of the Declaration shall control.  

 

Except as otherwise specifically permitted by the Board of Managers or provided in the 

Declaration or the By-Laws, the Unit is intended for residential use only.  

 

The Grantor covenants that the Grantor has not done or suffered anything whereby the Unit 

has been encumbered in any way whatever, except as aforesaid. 

 

The Grantor, in compliance with Section 13 of the Lien Law of the State of New York, 

covenants that the Grantor will receive the consideration for this conveyance and will hold the right 

to receive such consideration as a trust fund for the purpose of paying the cost of the improvement 

and will apply the same first to the payment of the cost of the improvement before using any part of 

the same for any other purposes.  

 

The Grantee accepts and ratifies the provisions of the Declaration and the By-Laws (and any 

Rules and Regulations adopted under the By-Laws) and agrees to comply with all the terms and 

provisions thereof.  

 

The term Grantee shall be read as Grantees whenever the sense of this indenture so requires. 

 

IN WITNESS WHEREOF, the Grantor and the Grantee have duly executed this Indenture as 

of the day and year first above written.  

 

 

GRANTOR       GRANTEE 

 

25-16 37 AVE OWNERS LLC 

 

By:______________________________   ______________________________       

     Name: 

     Title:  
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ACKNOWLEDGMENT 

 

STATE OF NEW YORK  )ss.:  

COUNTY OF  NASSAU )  

 

On this______ day of _________, in the year _______, before me the undersigned, personally  

appeared _______________________________________________________, personally known to 

me or proved to me on the basis of satisfactory evidence to be the individual(s) whose name(s) is 

(are) subscribed to the within instrument and acknowledged to inc that he/she/they executed the same 

in his/her/their capacity(ies). and that by his/her their signatures on the instrument, the individual(s) 

or the person upon behalf of which the individual(s) acted, executed the instrument. 

 

 

______________________________ 

Notary Public  

 

 

STATE OF NEW YORK  )ss.:  

COUNTY OF  NASSAU )  

 

On this______ day of _________, in the year _______, before me the undersigned, personally  

appeared _______________________________________________________, personally known to 

me or proved to me on the basis of satisfactory evidence to be the individual(s) whose name(s) is 

(are) subscribed to the within instrument and acknowledged to inc that he/she/they executed the same 

in his/her/their capacity(ies). and that by his/her their signatures on the instrument, the individual(s) 

or the person upon behalf of which the individual(s) acted, executed the instrument. 

 

 

______________________________ 

Notary Public  
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CONDOMINIUM 

BARGAIN AND SALE DEED 

WITH COVENANTS AGAINST GRANTOR’S ACTS 

 

 

 

Title No.: 

 

Section: 

Block: 368 

Lot: 21 and 22  

City/Town: Long Island City 

County: Queens 

 

 

 

25-16 37 AVE OWNERS LLC 

 

to 

 

 

 

 

 

Record and Return to: 
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ESCROW AGREEMENT FOR CONTRACT DEPOSIT 

 

AGREEMENT made this _____ day of _______________, 20___, by and among 

___________ (“Purchaser”), 25-16 37 AVE OWNERS LLC(“Sponsor”), as sponsor of The Smyth 

Condominium offering plan (“Plan”) and EIAL GIRTZ PC (“Escrow Agent”). 

 

WHEREAS, SPONSOR has filed the Offering Plan with the Attorney General to offer for 

sale condominium ownership interests at the premises located at 9489 Pacific Street, Long Island 

City, New York subject to the terms and conditions set forth in the Plan; and 

 

WHEREAS, ESCROW AGENT is authorized to act as an escrow agent hereunder in 

accordance with New York General Business Law (“GBL”) Sections 352-e(2-b), 352-(h) and the 

New York Department of Law’s regulations promulgated thereunder; and 

 

WHEREAS, SPONSOR and PURCHASER desire that ESCROW AGENT act as escrow 

agent for deposits, down payments, and advances (referred to herein as “Deposit”) pursuant to the 

terms of this Agreement. 

 

NOW, THEREFORE, in consideration of the covenants and conditions contained herein 

and other good and valuable consideration, the parties hereby agree as follows: 

 

1. ESTABLISHMENT OF THE ESCROW ACCOUNT. 

 

 1.1. ESCROW AGENT has established an escrow account for the purpose of holding the 

Deposit made by PURCHASER pursuant to that certain purchase agreement for the purchase and 

sale of Unit No. ___ (the “PURCHASE AGREEMENT”) at SIGNATURE BANK LOCATED AT 

485 MADISON AVENUE, NEW YORK, New York10022, IN THE STATE OF NEW YORK 

("Bank"), a bank authorized to do business in the State of New York.  The escrow account is entitled 

EIAL GIRTZ PC, IOLA ACCOUNT (“ESCROW ACCOUNT”). The account number is 

_____________________.] 

 

 1.2 ESCROW AGENT has designated the following attorneys to serve as signatories: 

EIAL GIRTZ.   All designated signatories are admitted to practice law in the State of New York.  All 

of the signatories on the Escrow Account have an address of 1010 NORTHERN BLVD., SUITE 

232, GREAT NECK, NY, and a telephone number of (516) 466-6911. 

 1.3 ESCROW AGENT and all authorized signatories hereby submit to the jurisdiction of 

the State of New York and its Courts for any cause of action arising out of this Agreement or 

otherwise concerning the maintenance of or release of the Deposit from escrow. 

 1.4 Neither ESCROW AGENT nor any authorized signatories on the Escrow Account are 

the Sponsor, Selling Agent, Managing Agent (as those terms are defined in the Plan), or any 

principal thereof, or have any beneficial interest in any of the foregoing.  

1.5 The Escrow Account is an IOLA account established pursuant to Judiciary Law 

Section 497. 
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2. DEPOSITS INTO THE ESCROW ACCOUNT. 

 

 2.1 All Deposits received from PURCHASER prior to closing, whether in the form of 

checks, drafts, money orders, wire transfers, or other instruments which identify the payor, shall be 

placed into the Escrow Account.  All instruments to be placed into the Escrow Account shall be 

made payable directly to the order of EIAL GIRTZ PC, AS ESCROW AGENT, pursuant to the 

terms set forth in the Plan.  Any instrument payable to, or endorsed other than as required hereby, 

and which cannot be deposited into such Escrow Account, shall be returned to PURCHASER 

promptly, but in no event more than five (5) business days following receipt of such instrument by 

ESCROW AGENT.  In the event of such return of the Deposit, the instrument shall be deemed not to 

have been delivered to ESCROW AGENT pursuant to the terms of this Agreement. 

 

 2.2 ESCROW AGENT is hereby obligated to send a notice of all Deposits received by 

ESCROW AGENT to PURCHASER within ten (10) business days of receipt of same.  Such notice 

shall set forth the Bank, the account number, and the initial interest rate earned thereon.  If the 

PURCHASER does not receive notice within fifteen (15) business days after tender of the Deposit, 

the PURCHASER may cancel the Purchase Agreement within ninety (90) days after tender of the 

Deposit. Complaints concerning the failure to honor such cancellation requests may be referred to the 

New York State Department of Law, Real Estate Finance Bureau, 120 Broadway, 23rd Floor, New 

York, N.Y. 10271. Rescission shall not be afforded where proof satisfactory to the Attorney General 

is submitted establishing that the Deposit was timely placed in the Escrow Account in accordance 

with the New York State Department of Law’s regulations concerning the Deposit and requisite 

notice was timely mailed to the Purchaser. 

3. RELEASE OF FUNDS 

 

 3.1 Under no circumstances shall SPONSOR seek or accept release of the Deposit of 

PURCHASER to SPONSOR until after consummation of the Plan, as evidenced by the acceptance 

of an effectiveness amendment by the New York State Department of Law.  Consummation of the 

Plan shall not relieve SPONSOR or ESCROW AGENT of any obligation to PURCHASER as set 

forth in GBL §§ 352-3(2-b) and 352-h. 

 

 3.2 ESCROW AGENT shall release the Deposit to PURCHASER or SPONSOR as 

directed: 

3.2.1 pursuant to terms and conditions set forth in the Purchase Agreement and this 

Agreement, upon closing of title to the Unit; 

3.2.2 in a subsequent writing signed by both SPONSOR and PURCHASER; or  

  3.2.3 by a final, non-appealable order or judgment of a court. 

 3.3 If Escrow Agent is not directed to release the Deposit pursuant to paragraph 3.2 

above, and Escrow Agent receives a request by either SPONSOR or PURCHASER to release the 

Deposit, then Escrow Agent must give both the Purchaser and Sponsor prior written notice of not 

147



fewer than thirty (30) days before releasing the Deposit.  If Escrow Agent has not received notice of 

objection to the release of the Deposit prior to the expiration of the thirty (30) day period, the 

Deposit shall be released and Escrow Agent shall provide further written notice to both 

PURCHASER and SPONSOR informing them of said release.  If Escrow Agent receives a written 

notice from either PURCHASER or SPONSOR objecting to the release of the Deposit within said 

thirty (30) day period, Escrow Agent shall continue to hold the Deposit until otherwise directed 

pursuant to paragraph 3.2 above.  Notwithstanding the foregoing, Escrow Agent shall  have the right 

at any time to deposit the Deposit contained in the Escrow Account with the Clerk of the county 

where the [unit/building] is located  and shall give written notice to both SPONSOR and 

PURCHASER of such deposit. 

 

 3.4 Sponsor shall not object to the release of the Deposit to: 

 

  3.4.1 Purchaser, if Purchaser timely rescinds in accordance with an offer of rescission 

contained in the Plan or an Amendment to the Plan; or 

 

  3.4.2 Purchaser after an Amendment abandoning the Plan is accepted for filing by the 

New York State Department of Law. 

 

4. RECORDKEEPING. 

 

 4.1 ESCROW AGENT shall maintain all records concerning the Escrow Account for 

seven years after release of the Deposit. 

 4.2 Upon the dissolution of the law firm which was ESCROW AGENT, the former 

partners or members of the firm shall make appropriate arrangements for the maintenance of these 

records by one of the partners or members of the firm or by the successor firm and shall notify the 

New York State Department of Law of such transfer. 

 4.3 ESCROW AGENT shall make available to the Attorney General, upon request, all 

books and records of ESCROW AGENT relating to the funds deposited and disbursed hereunder. 

5. GENERAL OBLIGATIONS OF ESCROW AGENT. 

 

 5.1 ESCROW AGENT shall maintain the Escrow Account under its direct supervision 

and control. 

 5.2 A fiduciary relationship shall exist between ESCROW AGENT, and PURCHASER, 

and ESCROW AGENT acknowledges its fiduciary and statutory obligations pursuant to GBL§§ 

352(e)(2-b) and 352(h). 

5.3 ESCROW AGENT may rely upon any paper or document which may be submitted to 

it in connection with its duties under this Agreement and which is believed by ESCROW AGENT to 

be genuine and to have been signed or presented by the proper party or parties and shall have no 

liability or responsibility with respect to the form, execution or validity thereof. 
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6. RESPONSIBILITIES OF SPONSOR. 

 

 6.1 SPONSOR agrees that SPONSOR and its agents, including any selling agents, shall 

deliver the Deposit received by them prior to closing of the [unit/shares/membership 

interest/fractional interest] to a designated attorney who is a member of or employed by ESCROW 

AGENT, within two (2) business days of tender of the Deposit by PURCHASER, using such 

transmittal forms as required by ESCROW AGENT. 

 6.2 SPONSOR agrees that it shall not interfere with ESCROW AGENT’S performance of 

its fiduciary duties and statutory obligations as set forth in GBL §§ 352-(e)(2-b) and 352-(h) and the 

New York State Department of Law’s regulations. 

 6.3 SPONSOR shall obtain or cause the selling agent under the Plan to obtain a 

completed and signed Form W-9 or W-8, as applicable, from PURCHASER and deliver such form 

to ESCROW AGENT together with the Deposit and Purchase Agreement. 

7. TERMINATION OF AGREEMENT. 

 

 7.1 This Agreement shall remain in effect unless and until it is canceled by either: 

  7.1.1 Written notice given by SPONSOR to ESCROW AGENT of cancellation of 

designation of ESCROW AGENT to act in said capacity, which cancellation shall take effect only 

upon the filing of an amendment to the Plan with the Department of Law providing for a successor 

escrow agent that meets the requirements set forth in applicable regulations of the New York State 

Department of Law.  PURCHASER shall be deemed to have consented to such cancellation; 

  7.1.2 The resignation of ESCROW AGENT, which shall not take effect until 

ESCROW AGENT is replaced by a successor escrow agent that meets the requirements set forth in 

applicable regulations of the New York State Department of Law, and notice is given to 

PURCHASER of the identity of the successor escrow agent, the Bank in the State of New York 

where the Deposit is being held, and the account number therefor. 

7.2 Upon termination of the duties of ESCROW AGENT as described in paragraph 7.1.1 

or 7.1.2 above, ESCROW AGENT shall deliver the Deposit held by ESCROW AGENT and the 

Purchase Agreement and any other documents maintained by ESCROW AGENT relating to the 

Deposit to the successor escrow agent. 

 

8. SUCCESSORS AND ASSIGNS. 

 

This Agreement shall be binding upon SPONSOR, PURCHASER, and ESCROW AGENT 

and their respective successors and assigns. 

 

9. GOVERNING LAW. 

 

This Agreement shall be construed in accordance with and governed by the laws of the State 
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of New York. 

 

10. ESCROW AGENT’S COMPENSATION. 

 

Prior to release of the Deposit, ESCROW AGENT’S fees and disbursements shall neither be 

paid by SPONSOR from the Deposit nor deducted from the Deposit by any financial institution 

under any circumstance. 

 

11. SEVERABILITY. 

 

If any provision of this Agreement or the application thereof to any person or circumstance is 

determined to be invalid or unenforceable, the remaining provisions of this Agreement or the 

application of such provision to other persons or to other circumstances shall not be affected thereby 

and shall be valid and enforceable to the fullest extent permitted by law. 

 

12. INDEMNIFICATION. 

 

SPONSOR agrees to defend, indemnify and hold ESCROW AGENT harmless from and 

against all costs, claims, expenses and damages incurred in connection with or arising out of this 

Agreement or the performance or non-performance of ESCROW AGENT’S duties under this 

Agreement, except with respect to actions or omissions taken or suffered by ESCROW AGENT in 

bad faith or in willful disregard of this Agreement or involving gross negligence of ESCROW 

AGENT.  This indemnity includes, without limitation, disbursements and attorneys’ fees either paid 

to retain attorneys or representing the hourly billing rates with respect to legal services rendered by 

ESCROW AGENT to itself. 

 

13. ENTIRE AGREEMENT. 

 

This Agreement, read together with GBL §§ 352-e(2-b) and 352-(h)and the New York State 

Department of Law’s regulations, constitutes the entire agreement between the parties with respect to 

the subject matter hereof. 
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IN WITNESS WHEREOF, the undersigned have executed this Agreement as of the day and 

year first written above. 

 

ESCROW AGENT: 

EIAL GIRTZ PC  

 

By: _______________________________ 

 Name: Eial Girtz 

 Title:  President 

 

 

SPONSOR 

25-16 37 AVE OWNERS LLC 

 

By: _______________________________ 

 Name:  _____________________ 

 Title:  ______________________ 

 

PURCHASER 

[INSERT NAME] 

By: _______________________________ 

 Name:  _____________________ 

 Title:  ______________________ 

151



DESCRIPTION	OF	PROPERTY	AND	BUILDING	CONDITION	

Brent	Porter	Architect	
166	Saint	James	Place	
Brooklyn,	NY	11238	

ARCHITECT'S	REPORT	
25-16	37th	Avenue		
Long	Island	City,	NY	11101	
_______________________________________________________________________	

(a)	 LOCATION	AND	USE	OF	THE	PROPERTY:	

(1)			Address:	25-16	37th	Avenue	
(2)			Block	and	Lot	Number:	Block	368,	Lot	21,22	
(3)			Zoning:	M1-2/R6A	&	M1-2/R5B	
(4)		Permissible	Use:	Residential,	Commercial,	Community	Facility	
(5)	 The	 property	 is	 comprised	 of	 the	 former	 lot	 24	 and	 lot	 21	 that	 were	

merged	into	lot	lot	21.	
(6)	 The	 property	 and	 proposed	 use	 complies	 with	 all	 zoning	 and	 use	

requirements.	

(b)	 				STATUS	OF	CONSTRUCTION:	

(1)		 Year	 Built:	 2018.	 Construction	 started	 in	March	 of	 2017	 and	will	 be	
completed	in	April	of	2018.	

(2)	 Class	 of	 Construction:	 I-B:	 2	 Hour	 Protected,	 Non-combustible,	 Fully	
Sprinklered	

							(3)	 Occupancy:	Residential,	Commercial.	Occupancy	Group	R-2,	S-2.	
(4)	 Use	Group:	2B,	12D,	6A,	6D	
(5)	 Multiple	 Dwelling	 Class:	 “A”.	 A	 new	 certificate	 of	 occupancy	 shall	 be	
obtained.	2014	NYC	Building	Code.	
(6)						New	 Building	 Permit	 Numbers	 and	 Description	 of	 Work	 Done:	 The	
following	 applications	 are	 on	 file	 with	 the	 DOB	 and	 otherwise	 required.	
Permits	are	as	noted:		

-	NYC	DOB	Job	#	420620901	–	PROPOSED	NEW	7	STORY	MIXED	
USE	BUILDING	
-	NYC	DOB	Job	#420798177	–	PROPOSED	BUILDERS	PAVEMENT	
PLANS	IN	CONJUCTION	TO	NB	
-	NYC	DOB	Job	#420620901	–	PLUMBING,	MECHANICAL,	
SPRINKLER,	STANDPIPE	AND	BOILER	PLANS	FILED	HEREWITH	
-	NYC	DOB	Job	#	421156233	–	FOUNDATION	AND	STRUCTURAL	
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PLANS	FOR	NB	-	7	STORY	WITH	CELLAR,	CELLAR	&	PH.	

(7)						Asbestos:	Inspections	show	no	asbestos	on	any	floor.	

(c)	 THE	SITE:	

(1)			 Size:		The	lot	size	is	149.51’	along	27th	Street	x	72.49’	deep	on	the	south	
end	and	81.30’	deep	on	the	north	end	that	runs	along	37th	Avenue.	The	
building	is	built	full	on	the	lot	on	floors:	cellar,	1st	and	2nd.	The	3rd	floor	
is	 built	 nearly	 full,	with	 a	 roof	 deck	 at	 the	 rear	 of	 the	portion	on	 the	
former	lot	24.	The	4th,	5th	and	6th	Floors	are	built	full	on	the	former	lots	
21	and	22.	The	7th	floor	is	built	full	on	the	former	lots	21	and	22	save	
for	a	15’	set	back	on	27th	street	and	a	10	foot	setback	on	37th	Avenue.	
There	is	a	1211.61	sq.	ft.	courtyard	on	floors	3	–	7	on	the	west	side	of	
the	building.	

(2)		 Number	 of	 buildings	 and	 Use:	 There	 is	 one	 building	 renovated	 for	
residential	and	commercial	use.	

(3)	 Streets:	The	site	is	on	the	West	side	of	27th	Street	and	the	South	side	of	
37th	Avenue.	

(i)			 Paving	(27th	Street	&	37th	Avenue)	The	Street	is	paved	with	asphalt	
and	is	in	good	condition.	

(ii)		Curbing	 (27th	 Street	&	37th	Avenue):	 	The	 curbing	 in	 front	of	 the	
building	is	concrete	and	is	in	new	condition.			

(iii)		Drainage:	The	Street	is	presently	pitched	to	drain	through	existing	
cast-iron	catch	basins	into	the	New	York	City	Sewer	System.		

(iv)		Lighting:	The	City	of	New	York	provides	street	lighting	and	there	is	
exterior	lighting	provided	at	the	building	entrance.	

(v)		 The	 above	 items,	 paving,	 curbing,	 drainage	 and	 lighting,	 are	 in	
conformity	with	local	fire	district	and	municipal	codes.	

(4)				 Sidewalks	and	Ramps:		There	is	one	sidewalk,	which	is	approximately	
(15’	0”)	wide	and	runs	the	entire	frontage	of	the	building	on	27th	Street	
&	37th	Avenue.	All	drives,	sidewalks	and	ramps	are	in	conformity	with	
local	fire	district,	town,	and	municipal	building	codes.	

(i)	 Paving	 (27th	 Street	 &	 37th	 Avenue):	 The	 sidewalk	 is	 made	 of	
concrete	and	is	in	good	condition.			

(ii)	Curbing	(27th	Street	&	37th	Avenue):	See	streets	(3)	(ii)	above.	
(iii)	 	Catch	 Basins,	 Drainage:	 There	 are	 no	 catch	 basins	 in	 the	

sidewalks.		The	sidewalk	slopes	to	and	drains	in	the	street.	
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(d)	 UTILITIES:	

(1)	 Domestic	Water	is	provided	by	the	City	of	New	York	from	mains	under	
the	street.	Water	consumption	for	the	building	is	supplied	via	domestic	
water	 service.	 There	 is	 a	 metered	 4"	 water	 service	 provided	 for	
domestic	use.	The	condominium	is	responsible	 for	water	charges	and	
for	maintenance,	repair	and	replacement	of	water	meters	and	service	
pipes	to	the	building.	See	section	(j)	(1),	Water	Supply.	

(2)		 Sewer	service	is	provided	and	maintained	by	the	City	of	New	York.		
Sewer	service	charges	are	based	on	the	amount	of	water	used.		The	
condominium	is	responsible	for	maintenance,	repair	and	replacement	
of	the	sewer	line	from	the	main	to	the	building.	The	house	sewer	is	
new	and	is	working	well.	

(3)		 A	 4”	 gas	 service	 to	 the	 building	 is	 provided	 and	 maintained	 by	
Consolidated	 Edison.,	 a	 regulated	 public	 utility.	 	 Natural	 gas	 is	 used	
within	each	residential	space	for	cooking,	heat	and	hot	water	and	shall	
be	 supplied	 from	 a	 common	 source	 within	 the	 building.	 	 The	 utility	
company	is	responsible	 for	maintenance	and	repair	of	 the	gas	meters	
and	gas	service	outside	the	building.	The	condominium	is	responsible	
for	gas	piping	to	the	unit.		Each	individual	unit	owner	is	responsible	for	
their	 appliances	and	gas	usage,	 as	well	 as	 the	gas	piping	within	 their	
unit.	There	is	no	gas	serving	the	common	areas.		

(4)	 Electricity	 is	 provided	 and	 maintained	 by	 Consolidated	 Edison,	 a	
regulated	public	utility.	The	panel	 is	rated	at	400	amps;	the	service	is	
200	 amps	 /	 30/60	 Hz.	 	 Each	 residential	 owner	 shall	 be	 separately	
metered	 and	 pay	 actual	 usage	 charges	 directly	 to	 Con	 Edison	 on	 the	
basis	 of	 approved	 Utility	 Electric	 rates	 then	 in	 effect.	 The	 electrical	
meters	are	all	 located	 in	 the	cellar.	There	 is	a	separate	electric	meter	
for	 the	 common	 areas.	 There	 is	 no	 generator	 or	 co-generation	 plant	
provided	in	the	building.	

(5)		 Telephone	 lines	 to	 a	 service	 connection	 at	 or	 near	 the	 premises	 are	
provided	and	maintained	by	the	Verizon	Company,	a	regulated	public	
utility.	 Services	 to	 and	 usage	 by	 each	 individual	 unit	 owner	 are	
separately	 monitored	 and	 billed.	 	 Junction	 boxes	 provide	 telephone	
service	 to	 individual	 units.	 	 Such	 wiring	 and	 equipment	 shall	 be	
maintained	by	the	condominium.	The	telephone	wiring	and	equipment	
within	 each	 unit	 shall	 be	 the	 responsibility	 of	 each	 Individual	 unit	
owner	 or	 user.	 	 Maintenance	 and	 installation	 of	 the	 wiring	 and	
equipment	 from	 the	 service	 connection	 to	 the	 individual	 unit	 and	
within	 the	 individual	 unit	 may	 be	 contracted	 by	 the	 individual	 unit	
owner	 to	 a	 variety	 of	 vendors.	 	 Other	 equipment	 and	wiring	may	 be	
installed	at	the	expense	of	individual	user.	
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(e)	 SUB-SOIL	CONDITIONS:	
 
	 (1)		 The	building	and	its	foundation	were	built	in	2017	and	the	existing	soil	

is	capable	of	withstanding	existing	loads	of	the	building.	The	building	is	
attached	 on	 the	 south	 and	 west	 sides	 and	 there	 appears	 to	 be	 no	
obvious	 uneven	 foundation	 movement,	 indications	 of	 settlement	 or	
other	 failure	 due	 to	 inadequacy	 of	 the	 foundation	 or	 load-bearing	
capacity	 of	 the	 soil.	 	 There	 is	 no	 evidence	 of	 moisture,	 seepage	 or	
ground	water	 infiltration.	There	 is	no	apparent	danger	 from	flooding,	
either	 due	 to	 water	 table	 in	 area	 or	 overflow	 from	 other	 bodies	 of	
water.	There	is	no	obvious	potential	for	mudslides	or	erosion.	The	area	
is	not	located	in	a	designated	floor	zone	by	any	local,	state,	or	federal	
agency.	 No	 land	 subsidence,	 expansive	 soils,	 hazardous	 materials	 or	
environmental	restrictions	are	present	on	the	property.		

 
	 (2)		 There	 was	 no	 apparent	 evidence	 of	 surface	 water	 seepage	 into	 the	

building	at	the	time	of	inspection.		
 
	 (3)		 There	appears	to	be	no	evidence	of	flooding	in	this	building.	
 
(f)	 LANDSCAPING	AND	ENCLOSURES:		

	 (1)	 Grass	Cover:	None		
	 (2)				 Plantings:	None.	
	 (3)				 Trees:	There	are	a	total	of	nine	trees	planted	on	the	sidewalk	on	27th	
Street			 	 	 &	37th	Avenue.		
	 (4)				 Fencing:	There	are	no	fences.	The	property	is	built	to	the	full	lot	size	
	 (5)				 Gates:	None	
	 (6)				 Garden	Walls:	None	
	 (7)				 Retaining	Walls:	None	
	 (8)				 Display	Pools	and	Foundations:	None	
 
(g)	 BUILDING	HEIGHT:	
 
	 (1)				 Total	 Height:	 The	 building	 is	 approximately	 70’	 from	 the	 curb	 base	

plane	eleavtion	to	the	top	of	the	7th	floor	structural	roof.	There	are	10’	
dormers	on	the	7th	 floor	 for	each	of	 the	 top	 floor	units,	and	there	are	
bulkheads	that	extend	above	the	70’	as	permitted	obstructions.	

	 (2)				 Crawl	Spaces	(floor	to	ceiling):	None	
	 (3)				 Number	of	Cellars:	One	cellar	
	 (4)				 Number	of	Floors	(actual):	7	plus	a	cellar	

(5)		 Elevator	Bulkhead	(height	above	the	roof):	12’	
(6)	 Staircase	Bulkhead	(height	above	roof):	10’.	One	stair	bulkhead	exists.		 	

						 (7)	 Parapet	 (height	 above	 the	 roof):	 Parapets	 are	 40”	 in	 height	 and	 are	
comprised	of	a	steel	fence	as	a	legal	safety	barrier.		
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(h)	 STRUCTURAL	SYSTEM:	

(1) General:		The	building	is	a	reinforced	concrete	structure	with	both	
columns	and	floors	being	comprised	of	reinforced	concrete.	The	North,	
East	and	South	facades	are	brick	with	steel	lintels	and	steel	window	
sills.		The	West	façade	is	stucco.	There	are	no	apparent	signs	of	cracks	
or	failure	in	floors	or	ceilings.	The	overall	structure	is	in	sound	
condition.	There	is	no	impact	noise	insulation	between	floors.	The	
concrete	floors,	wood	subfloors	and	wood	floors	provide	adequate	
sound	attenuation.	A	subgrade	drainage	system	with	drains	to	
drywells	is	in	place	at	the	lowest	grade	level	of	the	parking	structure.	
There	is	none	required	in	the	cellar.	The	exterior	walls	are	
waterproofed	with	Densglass	and	brick	on	the	on	the	North,	East	and	
South	Facades,	and	Densglass	and	Stucco	on	the	West	Façade.	The	
Façade	Inspection	Safety	Program	(FISP)	does	apply.	The	first	
inspection	must	be	done	five	years	after	building	completion,	by	April	
2023.	

(2) Waterproofing:	Waterproofing	is	Bitutane	3000,	includes	drainage	
material.	1	year	labor	from	installer,	5	year	material	from	
manufacturer,	which	is	Grace.	10	mil	vapor	barrier	under	slab.	

(2)	 Exterior	of	Buildings:	
(i)	 Walls:	north,	south,	east	and	west	exterior	walls	of	the	building	are	
20	gauge	 steel	 covered	with	brick	or	 stucco.	The	 foundation	 rests	on	
soil.		No	signs	of	a	defective	foundation	were	evident.	All	exterior	walls	
are	 cellulose	 insulation	 and	 sealed	 with	 plaster	 walls.	 The	 exterior	
walls	 are	 insulated	with	 5/8”	 of	 rigid	 insulation	 and	 5”	 of	 fiberglass	
batts	rated	at	R15.		
(ii)	 Windows:		All	units	are	equipped	with	aluminum	or	steel	operable	
windows.	The	windows	are	new	as	of	2017	and	were	custom	
manufactured	by	Polwins	LLC.	They	have	a	one	year	warranty.	All	
thermal	breaks	are	plastic.	There	are	no	window	guards	on	the	
windows.	It	is	the	responsibility	of	unit	purchasers	to	install	window	
guards	if	children	will	reside	in	their	unit.	Lot	line	windows	exist	on	
the	west	side	of	the	building	but	will	present	no	future	problems	as	
they	are	not	required	for	light	or	air.	Units	affected	are:	3G,	3F,	4F,	4G,	
4H,	4F,	5H/6H,	5F/6F,	5G/6G,	PH3,	PH4.	There	are	two	lot	line	
windows	in	3G,	two	in	3F,	one	in	4H,	one	in	4G,	two	in	4F,	one	5H,	One	
in	6H,	two	in	5F	and	6F,	two	in	PH4	and	two	in	PH3.	Storefronts	will	
be	glass	and	aluminum	fixed	pane	windows	that	are	custom	
manufactured.		

	 (iii)	Landmark	Status:	No.	
	 (3)	 Parapets	 and	 Copings:	 The	 parapets	 are	 in	 good	 condition.	 They	 are	

made	 of	 cast	 stone	 capping	 with	 silicone	 flashing	 and	 fill.	 They	 are	
complimented	by	rubber	covers	and	steel	fencing	above	them.	There	is	
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no	water	 leakage,	 cracking,	 or	 deterioration	 of	mortar	 that	 is	 visible	
upon	visual	inspection.	

	 (4)	 Chimneys	 and	Caps:	All	 chimneys	 are	 stainless	 steel	 double	wall	 and	
are	new	and	in	good	condition.	

(5)	 Balconies	 and	Terraces:	All	 of	 the	41	units	have	a	balcony	or	 terrace	
except	for	units	4G,	5G,	6G,	4F,	5F,	and	6F.	 			
(i)		Deck	finish:	Concrete	
(ii)		Balustrade:	Steel	¾”	and	1”	square.	
(iii)	Railings:	Steel	¾”	and	1”	square.	There	are	horizontal	bars	only	at	

the	top	and	bottom	of	railings.	There	is	no	ladder	effect.	
(iv)	Copings:	Copings	are	round	steel	pipe	1	¼”	in	diameter.	
(v)	 Soffits:	 The	 bottom	 of	 balconies	 will	 be	 stucco	 over	 sealed	

Densglass,	and	rigid	insulation.	
(vi)	 Doors	 to	 balconies	 /	 terraces:	 Doors	 to	 balconies	 are	 steel	 and	

glass	with	multiple	 light	panes.	They	have	 locks	by	Schlage	and	a	
thermal	break	by	ThermalHeart	Tech.	They	are	manufactured	by	
Portella	Doors			 	

	 (6)	 	 Exterior	Entrances:	
(i)		 Exterior	Doors	and	Frames:	Exterior	doors	are	steel	and	glass	with	
multiple	light	panes.	They	are	manufactured	by	Portella	Doors.	They	
have	locks	by	Schlage	and	a	thermal	break	by	ThermalHeart	Tech.	

(ii)	 Entry	Vestibule	Door	and	Frames:	Steel	and	Glass	 	
(iii)	 Exterior	Stairs:	None.	

(iv)	Railings:	Steel	
(v)			 Mail	 Boxes:	 Aluminum.	 Mailboxes	 are	 located	 inside	 the	
interior	vestible	of	the	building	at	the	end	of	the	entry	hall	near	the	
elevators.	There	is	one	mailbox	for	each	unit	in	the	building.	There	is	
no	package	storage	room	separate	from	the	mailboxes.	
(vi)		Lighting:		Fluorescent/Incandescent	
(vii)		Drainage:	There	are	no	drains	on	 the	exterior	of	 the	building.	
There	are	three	drains	in	the	cellar.	

(7)	 Service	Entrances:	None	
(8)	 Roof	and	Roof	Structures:	

(i)		 Type	of	Roofs	for	All	Areas:	
(a)		Material:	The	manufacturer	of	the	roof	system	is	Neptune 
coatings. It is the Rubberized	Wetsuit product and has a 10 year 
warranty. The warranty is issued by the installer for materials only.	
Installation to be provided only by Neptune Coating certified installer. 
It is a ten year warranty starting from the date of installation, which is 
February 2018.  Neptune Coatings is a member of the Harco Group. 
The product for roofing is the Wet Suit System. The Wet Suit System 
consists of a range of environmentally friendly solutions used 
throughout the building envelope that meet specific roofing, 
waterproofing and air vapor barrier requirements. All are fluid applied, 
seamless membranes are water based, cold applied, have no VOC’s, 
are Class A fire rated, and have self extinguishing capabilities. The 
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application of installation is only provided by an authorized and 
certified Wet Suit System installers. The Wet Suit System materials 
have a 10 year warranty, activated from date of installation completion 
and sign off by the authorized Wet Suit System installer. 
(b)		Insulation:	3”	rigid	insulation.	
(c)	Bond	or	guarantee:	Roof	is	new	and	has	10	year	manufacturer	
warranty.	 It is the Rubberized	 Wetsuit product and has a 10 
year warranty. The warranty is issued by the installer for materials 
only.	Installation to be provided only by Neptune Coating certified 
installer. It is a ten year warranty starting from the date of 
installation, which is February 2018. Neptune Coatings is a member 
of the Harco Group. The product for roofing is the Wet Suit System. 
The Wet Suit System consists of a range of environmentally 
friendly solutions used throughout the building envelope that 
meet specific roofing, waterproofing and air vapor barrier 
requirements. All are fluid applied, seamless membranes are water 
based, cold applied, have no VOC’s, are Class A fire rated, and 
have self extinguishing capabilities. The application of installation 
is only provided by an authorized and certified Wet Suit System 
installers. The Wet Suit System materials have a 10 year warranty, 
activated from date of installation completion and sign off by the 
authorized Wet Suit System installer. 	
(d)	Flashing	Materials	Including	Counter	flashing:	Rubberized	(ii)	 	 Drains:	
(a)		Location,	Material	and	Type:	Rear	of	roof,	metal	black	pipe.	

	 	 (b)	Gutters	and	Leaders:	Aluminum.	
(iii)	Skylights:	 Glass	 and	 metal.	 There	 is	 one	 3’	 x	 3’	 glass	 and	 steel	

operable	 skylight	 in	 the	 bedroom	 for	 Unit	 3L	 and	 it	 is	 in	 good	
condition.	There	are	dormers	in	each	of	the	7th	floor	/	PH	units.	
The	 dormers	 are	 10’	 tall	 and	 feature	 18”	 light	 panes.	 They	 are	
manufactured	by	Portella	Doors.	

(iv)			Bulkheads:	
(a)	 	 Stairs:	 There	 is	 one	 stair	 bulkhead	 for	 the	 public	 stair.	 It	 is	
new.		Each	private	stair	on	the	7th	floor	/	PH	has	its	own	bulkhead.	
They	are	new.	
(b)		Elevator:	There	is	one	elevator	bulkhead.	It	is	new.	
(c)		Other:	none	

(v)	 	 Metal	Work	at	Roof	Levels:		
	 	 (a)	Steel	parapet	fencing.	
(vi)	 	 Chimneys:			

(a)	Steel	Chimneys.	There	are	steel	venting	and	chimneys	on	the	
roof	level	for	each	unit.	The	sealed	chamber	functions	as	the	vent	
for	boiler	exhaust.		

(vii)		 Rooftop	facilities:	
(a) There	are	no	rooftop	antenna,	cell	phone	towers,	satellite	

dishes,	or	lighting	protection	equipment	on	the	roof.	
(vii)		 Public	roof:	There	is	no	public	roof	/	limited	common	element	on	
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the	7th	floor	roof	level.	There	is	a	939	square	foot	public	roof	
deck	on	the	third	floor	level.	

(9)		 Vertical	Ladders:	steel	
(10)	 Railings:	Steel.	Minimum	of	40”	in	height	per	building	code.	
(11)	 Hatches	to	Roof:	None.	
(12)	 Fire	Escapes:	None.	
(13)	 Yards	and	Courts:	One	1211.61	sq.	ft.	inner	ccourtyard	appurtenant	to	

Units	3G	and	3F	which	is	open	on	floors	3-7.	There	is	a	939	square	foot	
public	roof	deck	/	courtyard	on	the	third	floor	roof	accessible	from	the	
public	hall.	Both	courtyards	 feature	Azek	PVC	decking.	There	are	 two	
steel	roof	drains	in	each	courtyard.	Each	courtyard	has	a	42”	high	steel	
railing	at	the	rear.	There	are	no	stairs	to	the	courtyards.	There	are	no	
fences	in	the	courtyards,	spaces	are	divided	by	planters.	There	are	no	
demising	 walls	 and	 no	 retaining	 walls,	 only	 the	 structural	 building	
walls	at	the	perimeter.		

(14)	 Interior	Stairs:	
(i)		 Number	of	Stairs	of	Each	Type:	There	are	two	common	residential	

stairs	extending	from	the	cellar	floor	to	the	roof.	There	are	private	
stairs	from	each	of	the	7th	floor	/	PH	units	to	private	space	on	the	
roof.		

(ii)	 Enclosure:	The	main	stair	is	enclosed	in	2	hour	fire-rated	wall.				
(iii)	Stair	 Construction:	 The	 stair	 is	 steel	 and	 concrete	 construction,	

from	cellar	floor	to	roof.	
(iv)		Stringers:	From	cellar	to	roof	are	concrete.										
		(v)	 	Treads:	From	cellar	to	roof	are	painted	concrete	with	non-slip	

covering.	
	 (vi)	 	 Guard	 Rails:	 Hand	 rails	 are	 not	more	 than	 34"	 or	 less	 than	 30"	
above	the	nosing	of	treads.	

(15)	 Interior	Doors	and	Frames:	

(i) Unit	 Entrances	 and	 Interior	 Doors	 and	 Frames:	 Unit	 entrance	
doors	 are	 foam	 filled-metal,	 fire-rated,	 self-closing	 doors	with	
steel	 frames,	a	one	hour	 fire	 rating	and	all	 required	HPD	door	
hardware.	Doors	within	the	individual	units	are	wood.	 	

(ii)	 Corridor	Doors:	None	
(iii)	Stair	Doors:	Fire	rated	self	closing	doors.	
(iv)		Roof	Doors	and	Cellar	Doors:	Public	roof	doors	are	steel	fire	rated	

and	self	closing	with	a	steel	frame.	Private	roof	doors	are	steel	and	
glass	with	a	steel	frame.	

	 (16)	 Elevators:	One	public	elevator	and	one	commercial	elevator.	The	public	
elevator	 is	 a	 Kone	 Ecospace	 3500	 lb	 capacity	 that	 was	 installed	
new	 in	2017.	 It	has	8’8”	X	7’5.25”	cab.	 It	 is	automatic	and	serves	
floors:	cel,	1,	2,	3,	4,	5,	6	and	7.	The	commercial	elevator	is	a	Kone	
Ecospace	 2000	 lb	 capacity	 and	 it	was	 installed	 in	 2017.	 It	 has	 a	
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7’8”	X	5’9”	cab.	It	serves	the	cel,	1,	and	2	floors.	Both	elevators	use	
a	 KONE	 EcoDisc®	 motor.	 They	 are	 gearless,	 traction	 elevators.	
Elevator	cabs	are	custom	designed	by	KONE.		There	is	an	elevator	
machine	room	in	the	cellar.	The	elevator	cab	is	the	standard	Kone	
Ecospace	 interior.	 It	 has	 Jasper	 select	 manufactured	 hardwood	
flooring,	 woven	 metal	 panel	 walls	 and	 a	 wood	 paneled	 ceiling.	
There	 is	 standard	 LED	 lighting.	 Alarm	 and	 safety	 system	 are	 in	
compliance	with	2014	NYC	Building	Code.	

A)Provide	 emergency	 hands	 free	 two	 way	
communication	 system	 for	 voice	 contact	 between	 the	 elevators	
and	a	24	hour	staffed	location.	

B) A	push-to-call	button	shall	be	provided	that	enables	a
passenger	to	initiate	a	call	for	assistance	from	inside	the	elevator.	

C) System	 shall	 provide	 emergency	 Personnel	 outside	 the
hoist	way	with	the	capability	to	initiate	two	way	conversation	with	
passengers	in	the	elevator.	

D) the	 device	 shall	 be	 identifiable	 by	 raised	 lettering	 and
Grade	II	Braille.	

E) the	 call	 button	 shall	 be	 either	 raised	 or	 flush	 with	 the
surface	and	at	least	¾”	in	its	smallest	dimension.	

(i)	 AUXILIARY	FACILITIES:	

(1)	 Laundry	Rooms:	Each	unit	has	its	own	washer	and	dryer.	
(i)		 Location	 and	 Number	 of	 Rooms:	 None.	 Each	 unit	 has	 its	 own	
separate	washer	and	dryer.	 Both	units	are	electric.	
(ii)		Clothes	Washers:	One	per	unit.	Electric.	
(iii)	Clothes	Dryers:	One	per	unit.	Electric.	
(iv)	Room	Ventilation:	Yes,	via	a	direct	vent,	minimum	of	50	CFM	in	all	
cellar	rooms	as	per	code.	
	(v)	Dryer	Ventilation:	Fresh	air	 line	 runs	up	 to	 the	 roof	and	vents	 to	
the	sky		

(2)	 Refuse	Disposal:	
(i)	Incinerators:	None.	
(ii)			Compactors:	One.	In	the	cellar	garbage	collection	area.	
(iii)	Approvals	 by	 Authority	 Having	 Jurisdiction:	 The	 Sanitation	

Department,	City	of	New	York,	has	approved	and	initiated	service	
for	residential	units.	

(iv)	 Initial	 Storage	 Location:	 In	 each	 condominium	 unit.	 Refuse	must	
not	be	placed	on	the	sidewalk	except	on	days	of	collection	under	
penalty	of	fine.	

(v)			Pick-up	Schedule:		The	current	Sanitation	Department	service	calls	
for	residential	pick	up	two	times	a	week	(Tuesday	and	Thursday).	
Private	vendors	will	supply	service	as	per	contract.	Tenants	of	the	
building	 must	 comply	 with	 City	 regulations	 for	 recycling	 and	
pickup	for	recyclables	is	once	a	week	on	Thursday	morning.	
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(vi)	Alternate	Side	Parking:	Alternate	side	street	parking	on	27th	Street	
is	on	Tuesdays	and	Fridays	between	11:30	AM	and	1:00	PM	for	the	
East	 Side	 and	 Mondays	 and	 Thursdays	 between	 11:30	 AM	 and	
1:00	PM	for	the	West	Side	

(3) Package	Rooms:	There	is	one	package	receiving	room	in	the	lobby.		
(4) Storage	Rooms:	There	are	29	4’x4’	private	storage	cages	 in	the	cellar.	

They	are	available	for	purchase	by	unit	owners	for	$15,000	per	storage	
cage	license.	A	storage	cage	will	not		be	its	own	condo	unit.	

(5) Bicycle	Storage:	Bicycle	storage	is	available	on	a	paid	monthly	basis	in	
the	 automated	 car	 parking	 system.	 There	 is	 room	 for	 up	 to	 100	
bicycles	in	the	automated	system.		

(j)	 PLUMBING	AND	DRAINAGE:	

(1)	 Water	 Supply:	 Domestic	 water	 is	 provided	 by	 the	 City	 of	 New	 York	
from	mains	 under	 the	 street.	Water	 consumption	 for	 the	 building	 is	
supplied	via	a	domestic	water	service.	A	metered	4"	water	service	and	
a	3”	meter	have	been	provided	for	domestic	water	service	for	sanitary	
plumbing	fixtures.	There	is	a	master	shutoff	valve	for	each	water	main	
in	 the	 cellar	 water	 meter	 room	 of	 the	 building.	 This	 water	 main	 is	
copper	and	is	in	good	condition.	The	condominium	will	be	responsible	
for	 water	 charges	 and	 for	 maintenance,	 repair	 and	 replacement	 of	
water	meters	and	service	piping,	water	valves	and	piping	are	 in	good	
condition.	There	are	no	signs	of	leaks	or	cracking	in	the	system;	there	
are	no	signs	of	leaks	through	windows	or	walls.	There	are	currently	no	
active	 leaks	 and	 leaks	 are	 not	 a	 frequent	 occurrence.	 Visible	 water	
supply	piping	 is	 "L"	 copper	 tubing	with	95/5	 soldered	 joints.	 Copper	
tubing	 in	 temperature	 sensitive	 areas	 will	 be	 covered	 by	 ½”	 Insul-
Lock®	pipe	insulation	ASTM	C	534	Type	1.	

(2)	 Fire	 Protection	 System:	 Fully	 sprinklered	 according	 to	 NFPA	 14.	 A	
Class	 III	 standpipe	 is	 installed	 with	 connections	 on	 all	 floors	 in	 the	
public	 stair.	 All	 piping	 is	 schedule	 40	 standard	 weight	 black	 steel.	
Sprinkler	heads	are	N.Y.C.	MEA#	258-93-E,	BSA#	587-75-SA.	There	are	
no	 hose	 racks,	 hoses	 or	 nozzles.	 There	 is	 no	 siamese	 connection	
required.	See	enclosed	plans.	

(3)	 Water	Storage	Tanks	and	Enclosures:	None	
(4)	 Water	 Pressure	 and	 How	Maintained:	 Water	 pressure	 is	 maintained	

entirely	by	street	pressure.		
(5)	 Sanitary	 Sewage	 System:	 All	 sanitary	 drainage	 is	 connected	 to	 the	

public	 combined	 sewer	 on	 37th	 Avenue.	 All	 fixtures	 will	 drain	 by	
gravity.	All	piping	is	ASTM	888	hubless	“No	Hub”	cast	iron	soil	pipe.	

(6)	 Permits	Required:	None	
(7)	 Storm	 Drainage	 System:	 There	 is	 a	 combined	 storm	 and	 sanitary	

system.	The	roof	drains	are	in	good	condition.		There	are	no	apparent	
signs	of	cracks	or	leaks	in	the	system.	All	piping	is	ASTM	888	hubless	
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“No	Hub”	cast	iron	soil	pipe.	
(i)	 Catch	Basins:	There	is	a	storm	drain	catch	basin	located	at	the	

intersection	of	37th	Avenue	and	27th	Street	property	line.											
(ii)	 Yard	and	Roof	Drains:	Eight	Roof	Drains	
(iii)	 Piping	Materials:	Metal.	
(iv)	 Sump	 Pumps:	 Yes.	 Two	 in	 cellar.	 They	 are	Wayne	 4600	 GPH	

with	a	one	year	manufacturer	warranty.	

(k)	 DOMESTIC	 HOT	 WATER:	 Each	 unit	 receives	 its	 water	 from	 an	 ECR	
International	combo	Heat	/	Hot	Water	Heater.	

(l)	 HEATING:	

(1)	 	Method:	There	are	combined	Heat	/	HW	heating	systems	in	each	unit.	
They	were	 installed	new	 in	 2017	 and	have	 an	 expected	useful	 life	 of	
10-15	years.	Each	unit	receives	heat	from	a	gas-fired	ECR	International	
CCB-150	 that	 provides	 hot	 water	 to	 under	 floor	 hydronic	 radiant	
heating	 located	 throughout	 the	 condominium	 unit.	 The	 maximum	
input	BTU/H	for	the	CCB-150	is	150.	The	Eae	kWh	per	year	is	118.	Ef	
MMBTU	 per	 year	 is	 95.4	 and	 the	 Annual	 Fuel	 Utilization	 Efficiency	
Rating	(AFUE)	is	81.7%	via	gas-fired	equipment.	Each	burner	exceeds	
the	necessary	capacity	for	usage	in	a	unit	of	this	size.	They	can	perform	
well	above	any	peak	usage	required	regardless	of	weather	conditions.	
System	 is	 adequate	 for	 peak	 heating	 and	 potable	 hot	 water	 uses.	
Ambient	 temperature	 used	 in	 the	 calculations	 is	 74	 degrees	 interior.	
An	average	heating	season	constant	water	temperature	of	96	degrees	
is	assumed.		There	is	no	ducting	or	forced	hot	air	used	for	heat.	

	(2)		 Manufacturer	of	Burner:	ECR	International	

	(3)		 	Radiators,	 Piping,	 Insulation,	 Valves,	 Pumps,	 etc.:	Heat	 distribution	 is	
accomplished	 by	 hydronic	 radiant	 flooring,	 all	 new	 and	 in	 good	
condition.	

	(4)		Fuel:	Fuel	for	heating	is	gas.	

(m)	 GAS	SUPPLY:		Gas	is	supplied	to	the	building	by	National	Grid	Corporation,	a	
regulated	 public	 utility.	 (See	 Section	 d,	 Utilities.)	 There	 is	 a	 4”	 inch	 gas	
service	line	supplying	the	building.	
(1)		 Type:	Natural	gas.	
(2)		 	Meters:	A	gas	meter	is	provided	for	each	residential	unit	for	a	total	of	

four	meters.	
(3)		 	Piping:	Gas	piping	within	the	building	is	in	good	condition.	Gas	piping	

is	 schedule	 40	 black	 steel	 pipe	 with	 threaded	 joints	 and	 black	
malleable	fittings.	
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(n)	 AIR	 CONDITIONING:	 Central	 air	 conditioning	 is	 provided	 via	 one	 Daikin	
FBQ	 Central	 HVAC	 Unit,	 either	 a	 36VJURZR	 or	 42VJURZR	 in	 each	 of	 the	
units.	These	units	have	an	energy	efficiency	 rating	of	EER	12.	These	units	
come	with	a	one	year	manufacturers	warranty.	All	rooftop	condensers	are	
on	 the	 third	 floor	 roof	at	a	 standard	distance	 from	residential	areas.	Each	
condenser	 sits	 on	 a	 rubber	 damper.	 All	 rooftop	 piping	 has	 standard	 1”	
rubber	insulation	on	feeder	lines.	There	are	no	PTAC	/	window	sleeve	units.	
Each	unit	 is	 controlled	by	one	 thermostat	with	a	 single	 zone	 in	each	unit.	
There	 is	 one	 combined	 Heat	 /	 HVAC	 unit	 42VJURZR	 for	 heating	 and	 air	
conditioning	 in	the	public	 lobby	and	first	 floor	hallways.	Rooftop	piping	 is	
insulated	 with	 Insul-Lock®	 pipe	 insulation	 R	 3.2.	 Ambient	 temperature	
used	 in	 the	calculations	 is	74	degrees	 interior.	Exterior	metal	 feeder	 lines	
and	fasterners	are	corrosion	resistant.	All	interior	HVAC	ducts	are	insulated	
with	Ductmate	Polyarmor	insulation.		

(o)	 VENTILATION:	 Bathrooms	 have	 a	 mechanical	 ventilation	 system	 with	 a	
minimum	50	CFM	and	kitchens	have	both	mechanical	and	natural	ventilation	
with	 a	 minimum	 mechanical	 ventilation	 of	 200	 CFM.	 Cellar	 has	 minimum	
required	ventilation	for	public	spaces	brought	in	by	a	central	HVAC	system.	
The	 dog	 washing	 room	 has	 a	 50	 CFM	 air	 vent	 and	 the	 other	 rooms	 have	
natural	 ventilation.	This	 is	 in	 compliance	with	2014	NYC	Building	 code.	All	
ventilation	 products	 are	 in	 compliance	with	 ANSI	 2009	 for	 noise	 emission	
ratings.	

(p)	 ELECTRICAL	 SYSTEM:	 The	 electrical	 system	 serving	 all	 units	 and	 common	
areas	is	new	and	in	good	condition.	

(1)	 Service	 From	Main	 Service	 Switch	 gear:	One	 service	 entrance	 and	 end	
box	 is	 provided	 as	 per	 Consolidated	 Edison	 requirements.	 The	main	
service	switch	gear	consists	of	a	200-ampere,	208-volt,	three-phase,	AC	
disconnect	and	a	200-ampere,	208-volt,	three-phase	disconnect.	

(2)			 Service	to	Individual	Units:	There	are	100-amperes.	208	-volt,	three	
Phase	AC	meters	for	each	unit.	It	is	anticipated	that	a	one	150-ampere,	
208	Volt	three	phase	AC	meter	will	service	the	mechanical	room,	lobby,	
common	stairs	and	common	hallway.	

(3)			 Compartment	 Switch	 Gear:	 Sub-feeder	 protection	 is	 provided	 at	 the	
meter	 location	 for	 each	 unit	 and	 the	 common	 areas.	 All	 sub-feeder	
protection	is	by	breakers.	 	

(4)	 	Unit	 Service:	 Circuit	 breakers	 and	 switches	 shall	 be	 appropriately	
rated	according	to	the	corresponding	carrying	capacity	of	the	wire.	

(5)	 Adequacy:	
(i)			Service:	There	shall	be	approximately	twelve	circuits	per	unit.	This	

number	 should	 be	 adequate	 to	 handle	 all	 lighting,	 fixtures,	
convenience	 outlets	 and	 appliance	 outlets	 as	 well	 as	 air	
conditioning.	

(ii)	Lighting	and	Fixtures:	Porcelain	lamp	holders	or	equivalent	fixtures	
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will	 be	 installed	 at	 light	 fixture	 locations	 for	 minimum	 code	
compliance.	

(iii)	 	Convenience	 Outlets,	 Appliance	 Outlets:	 Convenience	 outlets	
and	appliance	outlets	in	residential	units	are	existing	and	adequate	
for	minimum	code	compliance.	

(q)	 INTERCOMMUNICATION	 AND/OR	 DOOR	 SIGNAL	 SYSTEMS:	 An	 audio	
intercom/buzzer	system	manufactured	by	BEC	Integrated	Systems.	 It	 is	 the	
MT	 series	 intercom.	 It	 connects	 the	 entrance	with	 all	 Units.	 There	 is	 a	 one	
year	warranty	on	the	intercom	system.	Component	model	numbers:	MT-7W,	
MT-701R,		BA2-4,	BA2-PS,	and	BE131NO.	

(r)	 PUBLIC	AREA	LIGHTING:	Adequate	lighting	is	provided	in	the	public	 lobby	
and	 stairs	 to	 provide	 light	 for	 egress.	 Other	 common	 spaces	 have	 either	
incandescent	 or	 florescent	 lighting	 controlled	 by	 switches.	 Egress	 lighting	
operates	 continuously.	 All	 lighting	 complies	 with	 local,	 state	 and	 federal	
regulations	for	residential	lighting.	

(s)	 GARAGES	AND	PARKING	AREAS:	Yes.	
(1)		 Location	of	Garages:	Automated	parking	 is	provided	 to	 the	 tenants	
and	commercial	clients	in	the	cellar,	 first	and	second	floors.	A	total	of	
62	units	is	provided.	Because	of	the	mechanism	for	automated	parking,	
the	parking	levels	do	not	directly	correlate	to	floors	in	the	residential	
and	 commercial	 areas.	 All	 parking	 spaces	 are	 entered	 through	 an	
automated	lift,	making	all	spaces	ADA	compliant.	21	parking	spaces	are	
specifically	 required	 for	 commercial	 use,	 11	 are	 specifically	 required	
for	residential	use.	Parking	is	not	transient	parking,	is	for	use	only	on	a	
monthly	basis,	 and	 is	 expected	 to	be	used	by	building	occupants	 and	
those	who	use	 the	 commercial	 facilities	of	 the	building.	There	are	no	
restrictions	 on	 non-residents	 using	 the	 parking.	 Bicycles	 and	
motorcycles	can	be	stored	in	parking	spaces.	

(2)	 Location	of	Parking	Areas:	Cellar,	1st,	2nd	floor.	
(3)		 Surfaces:	Concrete	
(4)		 Parking	attendant:	No.	There	will	not	be	a	full	time	attendant.	
(5)		 Garage	 Ventilation:	 Not	 applicable.	 The	 garage	 entry	 has	 fresh	 air	

from	the	gargage	doors.	There	is	no	ventilation	to	the	parking	areas	
as	 it	 is	 automated	 and	 no	 people	 go	 into	 the	 spaces.	 The	 cars	 are	
brought	to	the	first	floor	from	the	parking	storage	area	by	computer.		

(6)		 Garage	 Fire	 Protection:	 Automated	 parking	 system	 is	 fully	
sprinklered,	 although	 only	 maintenance	 workers	 are	 allowed	 into	
the	structure.		

(7)		 Drainage:	 There	 are	 two	 floor	 drains	 on	 the	 ground	 floor	 parking	
level.	

(8)		 Fencing:	There	are	no	fences	in	the	parking	area.	
(9)		 Lighting:	 There	 are	 four	 Eureka	 Lighting	 LED	 light	 fixtures	 in	 the	

public	parking	area	ceiling.	
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(t)	 SWIMMING	POOLS:	None	provided	
(1)		 Type:	Not	applicable	
(2)		 Size:	Not	applicable	
(3)		 Enclosure:	Not	applicable	
(4)		 Pumping	and	Filter	System:	Not	applicable	
(5)		 Water	Heating	Equipment:	Not	applicable	
(6)		 Structural	Support	System:	Not	applicable	

(u)	 TENNIS	 COURTS,	 PLAYGROUNDS	 AND	 RECREATION	 FACILITIES:	 None	
provided	

(1)		 Tennis	Courts:	None	provided	
(i)	 Type:	Not	applicable	
(ii)	 Number	and	Size:	Not	applicable	

					(iii)	 Lighting:	Not	applicable	
(iv)	Fencing	or	Enclosure:	Not	applicable	

(2)	Playgrounds:	None	provided	
	 (3)	Other	Recreation	Facilities:	There	is	one	455	sq.	ft.	fitness	center	

in	the	cellar	for	all	owners	with	standard	fluorescent	lighting,	there	is	one	
192	sq.	ft.	tenant	recreation	room	in	the	cellar	with	standard	fluorescent	
lighting,	there	is	one	70	sq.	ft.	dog	washing	room	for	owners	in	the	cellar	
with	 standard	 fluorescent	 lighting.	 Each	 room	 is	 fully	 sprinklered.	 The	
dog	 washing	 room	 has	 a	 50	 CFM	 air	 vent	 and	 the	 other	 rooms	 have	
natural	 ventilation.	This	 is	 in	 compliance	with	2014	NYC	Building	 code.	
All	 ventilation	 products	 are	 in	 compliance	 with	 ANSI,	 2009	 for	 noise	
emission	ratings.	

(v)	 PERMITS	AND	CERTIFICATES:	The	following	applications	are	on	file	with	the	
DOB	and	otherwise	required.	

-	NYC	DOB	Job	#	420620901	–	PROPOSED	NEW	7	STORY	MIXED	
USE	BUILDING	
-	NYC	DOB	Job	#420798177	–	PROPOSED	BUILDERS	PAVEMENT	
PLANS	IN	CONJUCTION	TO	NB	
-	NYC	DOB	Job	#420620901	–	PLUMBING,	MECHANICAL,	
SPRINKLER,	STANDPIPE	AND	BOILER	PLANS	FILED	HEREWITH	
-	NYC	DOB	Job	#	421156233	–	FOUNDATION	AND	STRUCTURAL	
PLANS	FOR	NB	-	7	STORY	WITH	CELLAR	&	PH.	

(w)	 VIOLATIONS:	See	attached	sheets	listing	all	current	violations	on	file	with	the	
NYC	DOB.	All	violations	will	be	cleared	prior	to	closing:	

Violation#	35162835H		 OPEN	-	NO	COMPLIANCE	RECORDED	
XOLLE	LLC			GC612692		 	 Type:	CONSTRUCTION	

Violation#	35162836J		 OPEN	-	NO	COMPLIANCE	RECORDED	
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XOLLE	LLC			GC612692		 		 Type:	CONSTRUCTION	
Violation#	35162834X		 OPEN	-	NO	COMPLIANCE	RECORDED	
XOLLE	LLC			GC612692		 	 Type:	CONSTRUCTION	

(x)	 UNIT	INFORMATION:	

Storage	 Area:	 Private.	 There	 are	 29	 storage	 cages	 in	 the	 cellar	 for	 sale	 to	 unit	
owners.	The	cellar	mechanical	area	has	walls	 that	are	exposed	stone	and	concrete	
block.	The	flooring	in	the	mechanical	room	is	concrete.	The	remaining	floor	is	made	
of	concrete.	Ceilings	are	gypsum	board.	

RESIDENTIAL	UNITS	

ALL	UNITS:		Walls	are	painted	gypsum	board.	Each	wall	is	primed	with	Benjamin	
Moore	select	grade	primer	and	then	painted	with	Benjamin	Moore	Regal	paint.	
Flooring	is	7	¼”	Jasper	select	manufactured	hardwood	flooring.	All	finishes	are	new.	

There	 are	 one-to-two	 bathrooms	 per	 unit	 with	 tile	 floor	 and	walls.	Water	 Closet,	
Lavatories	 and	 Bathtubs	 are	 provided	 in	 each	 unit.	 Ceilings	 are	 exposed	 concrete	
with	painted	plaster	and	gypsum	board	soffits	 for	mechanical	coverage.	Bathroom	
fixtures	are	manufactured	by	Grohe	and	Kohler.	

Kitchen:	The	kitchen	has	 tile	 floors	and	painted	gypsum	board	walls.	Cabinets	are	
custom	wood	or	wood	equivalent	particleboard.	They	are	custom	made	in	Italy	by	
Pedini	.	Kitchen	countertops	are	by	Caesarstone.	Each	kitchen	is	equipped	with	one	
5	 burner	 gas	 stove	 and	 oven,	 Refrigerator,	 Sink	 and	 dishwasher	 which	 are	 all	
manufactured	by	Bosch.	

FINISH	SCHEDULE	OR	SPACE	OTHER	THAN	UNITS:	The	entry	door	is	a	steel	and	
glass	double	door	with	multi-pane	glass	panes.	The	entry	hall	is	ceramic	tile.	
Concrete	public	stairs	have	non-slip	coverings.	The	meter	rooms	have	a	concrete	
floor	and	sheetrock	and	masonry	finished	walls.	

SAFETY	AND	WARNING	DEVICES:	Smoke	and	Carbon	monoxide	detectors	are	
provided	inside	each	bedroom	adjacent	to	the	bedrooms,	and	outside	each	unit	in	
the	stairwell	as	required	by	law.		Smoke	and	carbon	monoxide	detectors	in	the	units	
are	hardwired	to	each	unit’s	electrical	system.	There	is	a	central	FA	station	installed	
in	the	cellar.	

ADDITIONAL	INFORMATION	REQUIRED:	

(1)	Site	Plan:	Provided	
(2)	Area	Map:	Not	required;	the	condominium	is	located	in	an	urban	area.	
(3)	Floor	Plan	for	Each	Line	or	Type	of	Unit:	Attached.	
(4)	Floor	to	Ceiling	Heights	or	Units:	

(All	dimensions	are	approximate)	
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Cellar	Floor	 11’	4”	
First	Floor	 9’	10”	public,	12’	9”	retail.	
Second	Floor	 8’	10”	
Third	Floor	 9’	2”	
Fourth	Floor						 9’	2”	
Fifth	Floor							 9’	2”	
Sixth	Floor							 9’	2”	
Seventh	Floor						 9’	2”	

(5)	Approximate	Total	Area	of	Each	Unit:	measured	from	the	centerline	of	
each	partition.	

See	attached.	

(6)	There	are	no	plans	for	further	development	of	the	property.	

SPECIAL	RISK:	

(1)	Child	Safety	Guards:	Each	owner	is	obligated	to	install	child	safety	guards	
as	required	by	the	NYC	Multiple	Dwelling	Law.	

(2)	Accessory	Space:	No	cooking	or	sleeping	accommodations	are	permitted	
in	accessory	spaces	as	per	H.M.C.	subchapter	3,	article	45.	

	 (3)	Landmark	Status:	This	building	is	not	in	a	NYC	historic	district.	No	
work	on	this	building	needs	to	be	approved	by	the	NYC	Landmarks	
Preservation		Commission	before	it	can	commence.	

(4)	Asbestos:	This	project	was	certified	as	a	non-asbestos	project	as	per	
testing	done	and	filed	under	form	ACP5	with	the	NYC	Department	of	
Environmental	Protection.	There	is	no	asbestos	in	the	building. 

(5)	Hot	and	Cold	Water	Lines:	Hot	and	cold	water	lines	are	all	new	in	the	
building.	The	lines	are	properly	insulated	according	to	the	building	code.	We	
do	not	anticipate	any	detrimental	effects	from	this.	

(6)	Lead	Based	Paint:	This	building	has	brand	new	walls,	windows,	floors	and	
all	fixtures.	There	is	no	lead	paint	in	the	building.	
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CERTIFICATION:	
I	have	examined	the	building	records	at	the	New	York	City	Department	of	buildings	
and	personally	inspected	the	premises.		To	the	best	of	my	knowledge	and	belief,	this	
report	contains	an	accurate	description	of	the	building.		Except	as	noted	in	this	
report,	no	representation	is	made	as	to	the	condition	or	legality	of	the	various	
elements	of	the	building.		Many	of	the	components	of	the	building	are	concealed,	
obstructed	or	are	not	available	for	inspection,	and	no	representation	can	be	made	as	
to	the	length	of	time	components	and	systems	currently	in	working	order	will	
remain	so.	

DATE:	08	–	09	-	2017 ___________________________________	
Brent	Porter	

									Brent	Porter	and	Associates	

SEAL:	
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DECLARATION OF THE SMYTH CONDOMINIUM  

PURSUANT TO ARTICLE 9B OF THE 

REAL PROPERTY LAW OF THE STATE OF NEW YORK 

 

On this ___ day of ___________, 20__, 25-16 37 Ave Owners LLC, a limited liability 

company organized and existing under the laws of the State of New York, with offices at 38 W 32nd 

Street, New York, NY 10001, hereinafter referred to collectively as “the Sponsor”, represented 

herein by one of its authorized officer, who is fully authorized and qualified to execute this 

Declaration on behalf of the Sponsor, does hereby declare:  

 

1) SUBMISSION OF PROPERTY 

 

a. Sponsor hereby submits the land hereinafter described, together with the Buildings 

and improvements thereon erected (“the Property”) to the provisions of Article 9-B of the Real 

Property Law of the State of New York. Included in the Property described above is all Declarant’s 

fee interest in that certain tract, plot, piece and parcel of land (the “Land”) situate, lying and being in 

the Queens County, City and State of New York, and more particularly described in Schedule A 

annexed hereto and made a part hereof. The Land is owned by the Sponsor in fee simple absolute. 

 

b. Attached to this Declaration and made a part hereof are the By-Laws of the 

Condominium which set forth detailed provisions governing the operation, use and occupancy of the 

Condominium (these By-Laws as they may be amended from time to time, are hereinafter referred to 

as the “By-Laws”). All capitalized terms which are not separately defined herein shall have the 

meanings given to those terms in the By Laws. 
 

c. Excluded from the Land is that portion of the unused floor area development rights 

that are now owned, subsequently acquired or that may become available under the New York City 

Zoning Resolution, which shall be retained by the Sponsor and which may be sold, transferred or 

hypothecated to any other entity for the sole purpose of being merged into a zoning lot pursuant to a 

zoning lot development agreement (“ZLDA”) or similar agreements and the Storage Units. 
 

d. The Condominium shall be known as The Smyth Condominium.  

 

2) DESCRIPTION OF THE BUILDING 

 

The Declarant constructed a new building on the parcel of land described above, to be 

converted to a Condominium known as The Smyth Condominium according to the floor plans filed 

simultaneously with the recording of this Declaration in the New York City Register’s Office, which 

plans set forth a description of the Building, stating the number of stories, the number of Units and 

the layout of the Units, Common Elements and Limited Common Elements. 

 

The Condominium will consist of one building containing a total of forty one (41) residential 

units (collectively, the “Residential Units” and individually, a “Residential Unit”) and five (5) 

Commercial Unit as set forth on the floor plans filed simultaneously with this Declaration. The 

Commercial Unit and the Residential Units are sometimes hereinafter referred to as the “Units” and 
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individually as a “Unit”.  The owner of a Residential Unit is herein called a “Residential Unit 

Owner” and all the owners of the Residential Units are herein collectively called the “Residential 

Unit Owners”. The owner of a Commercial Unit is herein called a “Commercial Unit Owner” and 

the owners of the Commercial Units are herein collectively called the “Commercial Unit Owners”. 

The Residential Unit Owners and the Commercial Unit Owners are collectively referred to herein as 

the “Unit Owners” and individually as a “Unit Owner”. 

  

Each Unit has access to the other Unit or to any other portion of the Condominium by means 

of hallways and stairways which form a part of the Common Elements of the Condominium. For the 

purposes of describing the location of the Building, approximate area, type and number of rooms of 

each Unit and the Common Elements to which each Unit has immediate access, the Units are 

described on that certain Condominium Map filed with the Queens County Office of the City 

Register and on Schedule B hereto. Each Unit will be sold to one or more Owners, each Owner 

obtaining fee ownership in, and exclusive right of occupancy and possession of the Unit, together 

with an undivided interest in the Common Elements of the Condominium, as hereinafter set forth in 

this Declaration, and referred to as “the Common Elements,” all in accordance with Article 9-B of 

the Real Property Law of the State of New York. The designation of the number of rooms, interior 

partitions and kitchen and bathroom facilities in a Unit may be changed by mutual consent of the 

Declarant (which for the purposes herein is the Declarant) and a Unit Owner and reflected in an 

amendment to the Declaration. 

 

The legal occupancy will match the proposed occupancy hereunder. The building complies 

with all construction requirements imposed by the Department of Buildings and any other 

governmental agency which would impose requirements herein.  

 

3) THE UNITS 

 

Schedule B annexed hereto and made a part hereof sets forth the following data with respect 

to each Unit necessary for the proper identification thereof: Unit designation; tax lot number; 

approximate square foot area; number of rooms; the portion of the Common Elements, including 

Limited Common Elements to which the Unit has immediate access (if any) and the percentage of 

interest in the Common Elements.  The location of each Unit, and any Limited Common Elements 

appurtenant thereto, is more clearly designated on the Floor Plans (as hereinafter defined) and 

reference should be made thereto for the statement of the location of each Unit.  

 

4) FLOOR PLANS 

 

The dimensions of the unit are measured based on the unit description shown on the Floor 

Plans of the Buildings (the “Floor Plans”), certified by Brent Porter, Architect and Associates, and 

intended to be filed in the Queens County Office of the register of the City of New York, 

simultaneously with the recording of this Declaration. The dimensions indicated are approximate, 

and are as defined in said floor plans. 
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5) STATEMENT OF DIMENSIONS 

 

Each unit shall consist of the area measured horizontally by the exposed outside surface of 

the exterior perimeter wall of the building to (a) the outside face of the opposite exterior wall of the 

building, or (b) the inside centerline of the partitions of the interior walls separating the unit from 

other units or public halls, stairs and other common elements, and vertically by the upper face of the 

sub-floor of the unit up to the exposed inside face of the upper ceiling of the unit. 

 

6) COMMON ELEMENTS 

 

The Common Elements of the Condominium consists of the entire Property, including parts 

of the Buildings and improvements thereon other than the Units. Common Elements are comprised 

of General Common Elements and Limited Common Elements. They include, to the extent 

applicable, the following:  

 

a. General Common Elements:  

 

i) The land on which the Buildings are physically erected;  

ii) All foundations, columns, girders, beams, supports, bearing walls, those portions 

of the exterior walls and installations beyond the exterior face of the Buildings those portions of the 

walls and partitions dividing the Units from corridors, lobby and stairs located beyond the exposed 

face of the dry walls enclosing the Unit, the subfloor and framing joists, including any framing 

attached to such joists from which the dry wall ceiling of the Unit below is attached, roofs (excluding 

terraces), corridors, halls, stairs and stairway areas located beyond the unexposed face of the dry 

walls enclosing the Residential Unit, lobby, storage and utility areas located beyond the unexposed 

face of the dry walls and the entrances to and exits from the Buildings;  

iii) All installations outside the Units for services such as gas, power, light, telephone 

and water;    

iv) All sewer pipes and drainage pipes outside units;  

v) The boiler room and meter areas, and janitor’s closet(s), if any, as shown and 

delineated on the Floor Plans. To the extent the “as-built” condition of the building differs from such 

Floor Plans, both said Floor Plans and this Declaration shall be deemed amended to conform to said 

as-built condition;  

vi) All other apparatus and installations existing in the Buildings for common use or 

necessary or convenient to the existence, maintenance or safety of the Buildings; 

vii) The foregoing are included only to the extent they are present in this building.  

 

If any of the foregoing are hereinafter designated as limited common elements, such 

designation shall take priority over the listing set forth herein.  

 

b. Limited Common Elements: 

 

(i)  The terraces and balconies set forth in the Floor Plans; 

(ii) Each Unit Owner, his guests, invitees, lessees and residents of his Unit shall have 
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the exclusive right to use and possession of the limited common elements indicated in the attached 

Exhibit B, subject to the following.   Each Unit Owner shall be solely and only responsible for repair 

and maintenance of the Limited Common Element appurtenant to their Unit including, but not 

limited to, painting, cleaning, patching, and surface repair. In the event a Unit Owner fails to 

properly maintain his Limited Common Element, the Condominium Board of Managers may take 

such steps as in its exclusive judgment are necessary to maintain the areas and the cost thereof shall 

be assessed against the Condominium Unit to which such Limited Common Elements are 

appurtenant. To the extent that any damage to a Limited Common Element is caused by building 

condition, or by other condition for which the Condominium carries insurance, the cost of repair of 

such damage shall be borne by the Condominium.  

 

 Notwithstanding anything to the contrary in this Article 6, if a Common Element benefits 

only certain Residential Unit Owners or only Residential Unit Owners (as opposed to Commercial 

Units), then the alteration, addition, repair, replacement and restoration thereto shall be performed by 

the Board and the cost thereof shall be borne solely by those Residential Unit Owners who benefit 

from the Residential Common Element in the proportion that the Common Interest of each 

benefiting Residential Unit Owner bears to the Common Interests of all benefiting Residential Unit 

Owners or if same benefits only the Residential Unit Owners, the cost shall be borne by the 

Residential Unit Owners. 

 

7) DETERMINATION OF PERCENTAGES IN COMMON ELEMENTS 

 

The determination of percentages of Common Interest allocated to each unit is based upon 

floor space, subject to the location of such space, and the additional factors of relative value to other 

space in the condominium, the uniqueness of the unit, the availability of common elements for 

exclusive or shared use, and the overall dimensions of a particular unit, as per Section 339-i(1)(iv) of 

the New York State Real Property Law.  

 

8) USE OF UNITS 

 

A Residential Unit may be used for private residential use, or for any home occupation use 

permitted under applicable zoning laws and ordinances, building code, or other rules and regulations 

of governmental authorities having jurisdiction thereof.  Such Units may also be used as professional 

offices by a resident thereof, provided such professional use does not violate any zoning law and 

ordinance, and provided further that prior written consent of the Board of Managers for such 

professional use is obtained. Parking Units, if any, may only be used for the parking of motor 

vehicles.  Notwithstanding the foregoing, the Sponsor may, without the permission of the Board of 

Managers, retain ownership of one or more Units for use as rental units, models, sales and/or offices 

in connection with the sale or rental of the Units. Commercial Units may be used for any legal 

purpose. 

 

9) ENCROACHMENTS 

 

If any portion of the Common Elements encroach upon any Unit, or if any Unit now 

encroaches upon any other Unit or upon any portion of the Common Elements, or if any 
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encroachment shall occur hereafter as a result of (a) settling or shifting of the Buildings, or (b) 

alteration or repair to the Common Elements made by or with the consent of the Board of Managers, 

or (c) as a result of repair or restoration of the Buildings or a Unit after damage by fire or other 

casualty, or (d) as a result of condemnation or eminent domain proceedings; a valid easement shall 

exist for such encroachments and for the maintenance of the same so long as the Buildings shall 

stand. 

 

10) EASEMENTS 

 

a) Each Unit Owner shall have an easement in common with the owners of all other 

Units to use all pipes, wires, ducts, cables, conduits, public utility lines and other Common Elements 

located in any of the other Units and serving his Unit.  Each Unit shall be subject to an easement in 

favor of the Owners of all other Units to use the pipes, ducts, cables, wires, conduits, public utility 

lines and other Common Elements serving such other Units and located in such Unit.  The Board of 

Managers shall have a right to access to each Unit and any Limited Common Elements appurtenant 

thereto to inspect the same, to remove violations therefrom and/or to maintain, repair or replace the 

Common Elements contained therein or elsewhere in the Building. 

 

b) The Sponsor and its designees, their successors, assigns, invitees, licensee, 

contractors, employees and tenants, shall have an easement in, on, over and across the Property for 

(i) construction, installation and development thereon and for the construction and installation, 

ingress to and egress from, and use of (including the right to connect with) all pipes, conduits, ducts, 

cables, wires, storm drainage facilities, water, sewer and other utility lines and (ii) construction and 

installation, ingress to and egress from and the right to use (in common with Unit Owners) all storm 

drainage facilities, water, sewer and other utility lines, pipes, conduits, flues, ducts, wires and cables, 

and (iv) ingress to and egress from all land areas of the Property and the use of said land areas (in 

common with Unit Owners) for any lawful purpose. 

 

c) The Sponsor, its designees and their successors, assigns, invitees, licensees, 

contractors, employees and tenants (i) shall have an easement to erect, maintain, repair and replace 

from time to time one or more signs on the Property for the purposes of advertising the sale of Units 

and the leasing of space in any Unit as well as an easement in the access to Units and Common 

Elements consistent with the purposes of the Offering Plan for the Property as same may be 

amended, and Sponsor’s rights and obligations thereunder, including, without limitation, the right to 

develop, renovate, maintain, repair, refurbish, offer, sell and lease Units and Common Elements, and 

(ii) reserve the right to establish, grant and create easements for any additional underground electric, 

transformer, amplifier, gas, cable television, telephone, water, storm drainage, sewer or other utility 

lines and appurtenances in, under and through the Property, including, without limitation, an 

easement or easements for the benefit of any property adjacent to the Property, to relocate any 

existing utility easements in any portion of the Property and to dedicate any or all of such facilities to 

any governmental body, public benefit corporation or utility company if the Sponsor or designee 

shall deem it necessary or desirable for the proper operation and maintenance of the Property or any 

portion thereof, or the residents of any property adjacent to the Property, or users of the Recreation 

Facilities, provided that such additional utilities or the relocation of existing utilities will not prevent 

or unreasonably interfere with the use of the Residential Units for dwelling purposes.  Any utility 
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company or public benefit corporation furnishing services to the Property, and the employees and 

agents of any such company or corporation, shall have the right to access of any Unit, to the 

Common Elements or the Limited Common Elements in furtherance of such easements, provided 

such right to access is exercised in such a manner as not unreasonably to interfere with the use of the 

Units. 

 

d) No unit shall have an easement for the use of any Limited Common Element except 

the unit to which the Limited Common Element is appurtenant. 

 

e) The user of any easement granted by Sub-paragraphs “b” and “c” of this Paragraph 10 

shall have the responsibility of repairing any damage resulting therefrom. 

 

11) PERSON TO RECEIVE SERVICE 

 

Notice of process in any action which may be brought against the Condominium shall be 

served on the President of the Condominium at the office of the Condominium located at 25-12/16 

37th Avenue, Long Island City, NY 11101. In addition to the foregoing, the Secretary of State of the 

state of New York is hereby designated as agent of the Board of Managers to accept the service of 

process in any proceeding. 

 

12) UNITS SUBJECT TO DECLARATION, BY-LAWS AND RULES AND 

REGULATIONS; POWER OF ATTORNEY IN FAVOR OF BOARD OF 

MANAGERS AND SPONSOR 

 

a) All present and future Owners, tenants, subtenants and occupants of Units shall be 

subject to and shall comply with the provisions of this Declaration, the By-Laws and the Rules and 

Regulations, as they may be amended from time to time.  The acceptance of a deed or conveyance or 

the entering into a lease or the entering unto occupancy of any Unit shall constitute an agreement that 

the provisions of this Declaration, the By-Laws and the Rules and Regulations, as they may be 

amended from time to time, are accepted and ratified by such Owner, tenant or occupant, and all of 

such provisions shall be deemed and taken to be covenants running with the land and shall bind any 

person having at any time any interest or estate in such Unit, as though such provisions were recited 

and stipulated at length in each and every deed or conveyance or lease thereof.   

 

b) Each Unit Owner, by acceptance of a Deed or otherwise succeeding to title to a Unit, 

shall be deemed to have irrevocably nominated, constituted and appointed as such Unit Owner’s 

attorney-in-fact, coupled with an interest and with power (i) Sponsor, to amend the Condominium 

Documents pursuant to the terms of Article 14 hereof and (ii) the Persons who shall from time to 

time constitute the Condominium Board, jointly, to: (x) acquire or lease any Unit, together with its 

Appurtenant Interests, whose owner desires to sell, convey, transfer, assign, lease, or surrender the 

same or that becomes the subject of a foreclosure or other similar sale, in the name of the 

Condominium Board or its designee, corporate or otherwise, on behalf of all Unit Owners; (y) 

convey, sell, lease, mortgage, or otherwise deal with (but not to vote the Common Interest 

appurtenant to) any Unit so acquired or to sublease any Unit so leased; and (z) execute, acknowledge 

and deliver any declaration or other instrument affecting the Condominium that the Condominium 
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Board deems necessary or appropriate to comply with any Law applicable to the maintenance, 

demolition, construction, alteration, repair, or restoration of the Condominium or any consent, 

covenant, restriction, easement, or declaration, or any amendment thereto, affecting the 

Condominium or the Common Elements that the Condominium Board deems necessary or 

appropriate.  In confirmation of the foregoing power of attorney, each Unit Owner, upon the request 

of either Sponsor or the Condominium Board, shall duly execute, acknowledge and deliver to the 

requesting party, for recording in the Register’s Office, a Unit Owner’s Power of Attorney in the 

form set forth as Exhibit D to this Declaration.  

 

13) AMENDMENT TO DECLARATION 

 

This Declaration may be amended, modified, added to or deleted from by vote of Unit 

Owners representing at least 66-2/3% of the Common Interest of all Unit Owners, cast in person or 

by proxy at a meeting duly held in accordance with the provisions of the By-Laws, or in lieu of a 

meeting, any amendment may be approved, in writing by vote of Unit Owners representing at least 

66-2/3% of the Common Interest of all Unit Owners; provided however,  

 

a) No amendment, modification, addition or deletion which shall adversely affect the 

lien or any mortgage (including, but not limited to, changes with respect to voting, assessments, 

liens, reserve fund, repair and replacement of common elements, insurance, rights to use common 

elements, maintenance and repair, imposition of right of first refusal, establishment of self-

management) may be made without the written consent of the First Mortgagees, if any, of each of the 

same Units; 

 

b) No amendment which shall change the percentage of Common Interests allocated to 

any Unit or Units may be made without the written consent of such Owner and the First Mortgagees, 

if any, of each of the same Units; 

 

c) No amendment, modification, addition or deletion of or to this Declaration will be 

effective in any respect against the Sponsor, its designee, or any Unsold Unit until the Sponsor or 

such designee shall consent thereto in writing. 

 

d) No amendment, modification, addition or deletion of or to this Declaration which 

would in any way alter, restrict or change the use to which a Commercial Unit may be put, shall be 

effective against any such Commercial Unit without the written consent of the Owner of such 

Commercial Unit. 

 

e) No amendment, modification, addition or deletion of or to this Declaration will be 

effective in any respect against the Commercial Unit Owners until the Commercial Unit Owner of 

such Unit that is affected by such change shall consent thereto in writing. 

 

f) The Sponsor hereby reserves to itself and its designee(s) the right to amend this 

Declaration at any time without the requirements of a vote and without the approval or consent of 

any Unit Owners or mortgagees for the sole purpose of filing the Floor Plans required by the New 

York Real Property Law Section 339-p for any portion or portions of the Buildings and 
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appurtenances which are incomplete upon the original filing of the Declaration provided that the 

verified statement of a registered architect or licensed professional engineer certifying that the plans 

being filed simultaneously with such amendment, fully and fairly depicting the layout, location, unit 

designations and approximate dimensions of the particular Unit or Units as built, as provided in said 

Section 339-p will be filed with such amendment. 

 

g) If (i) the number of rooms in any Commercial Unit or the size of any Commercial 

Unit is changed and the percentage interest in the Common Elements appurtenant to such 

Commercial Unit belonging to the Owner causing such change is reapportioned among any newly 

created commercial condominium units resulting from any subdivision of the Commercial Unit, any 

combining of the Commercial Unit or of any units resulting from a subdivision, any alteration of the 

boundary walls between commercial condominium units, or otherwise, or (ii) a Commercial 

Common Element is designated as part of a newly created commercial condominium unit or all or 

part of a Commercial Unit is designated as a newly created Commercial Common Elements, all in 

accordance with Article 13 hereof, then the Commercial Unit Owners causing such changes shall 

have the right to execute, or (upon request) to require any other Board or Unit Owner to execute, and 

record in the City Register's Office, and elsewhere, if required by Law, an amendment to this 

Declaration (together with such other documents as the Commercial Unit Owners deems appropriate 

to effectuate the same) reflecting (i) such change in the number of rooms in or size of any 

Commercial Unit, the subdivision of the Commercial Unit into separate commercial condominium 

units, the combination of the Commercial Unit or of any newly created commercial condominium 

units resulting from a subdivision, the  alteration of boundary walls between commercial 

condominium units, or otherwise, and the reapportionment of the percentage interests in the 

Common Elements among such newly created commercial condominium units or (ii) such 

designation of a Commercial Common Element as part of a newly created commercial condominium 

unit or such designation of part of a Commercial Unit as a newly created Commercial Common 

Element, all without the approval of any Board, the Unit Owners or the Residential Mortgage 

Representatives, if any. Nothing contained in this Section shall be construed to mean that the 

Common Interest appurtenant to any Unit not subject to any change may be reapportioned without 

the written consent of the Owner of such Unit. 
 

h) Amendments, modifications, additions or deletions of or to this Declaration, the By-

Laws and the Rules and Regulations may be necessary, appropriate or desirable in connection with 

the operation of the Commercial Unit or with the subdivision, combination or alteration of the 

Commercial Unit, or of any newly created commercial condominium units and/or the offering for 

sale or lease of all or any portion of the Commercial Unit. In connection therewith, the Commercial 

Unit Owner may cause this Declaration, the By-Laws and the Rules and Regulations to be so 

amended, modified, added to or deleted from and the resulting provision thereof may be similar or 

dissimilar to those affecting the Residential Units and Residential Unit Owners; provided such 

amendment does not have an adverse effect on any Residential Unit Owners. In the case of any such 

amendment, modification, addition or deletion which does not adversely affect the Residential Unit 

Owners, the Commercial Board shall be the attorney-in-fact for the Residential Unit Owners, 

coupled with an interest for the purpose of approving and executing any instrument effecting such 

amendment, modification, addition or deletion. 
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No such amendment shall be effective until recorded in the Queens County Office of the 

Register of the City of New York. 

 

14) CHANGES IN UNSOLD UNITS 

 

For any Unit owned by the Sponsor or its designee(s), if not prohibited by the New York 

Condominium Act (as the same may be amended), the Sponsor or its designee(s) shall have the right, 

without the vote or consent of the Board of Managers, other Unit Owners or the holders of Unit 

Mortgages, to (i) make alterations, additions, or improvements in, to and upon the Unit; (ii) change 

the layout or number of rooms in the Unit; (iii) change in and size and/or number of such Units by 

subdividing a Unit, combining separate Units (including those resulting from any subdivision or 

otherwise) into one or more Units, altering the boundary walls between any Unit or otherwise; and 

(iv) reapportion among such Units affected by such change in size or number, subdivision, 

combination or alteration, appurtenant interests in the Common Elements; provided, however, that 

the Sponsor or its designee(s) shall comply with all rules, ordinances and regulations of all 

governmental authorities having jurisdiction and shall agree to hold the Board of Managers and all 

other Unit Owners harmless from any liability arising therefrom.  In accordance with law, the 

Common Elements appurtenant to each Unit as expressed in this Declaration shall have a permanent 

character and shall not be altered without the consent of all Unit Owners affected.  Written consent 

will be obtained from Unit Owners, if any, who are adversely affected as a result of the above 

changes.  Contract vendees, if any, pursuant to Purchase Agreements with the Sponsor or its 

designees for a Unit adversely affected as a result of the above changes, will be given the right to 

rescind their Purchase Agreements and receive a refund of the down payment deposited in 

connection with the Purchase Agreement.  The provisions of this Paragraph 15 may not be added to, 

amended or deleted without the prior written consent of the Sponsor or its designee(s).  In the event 

of any such change in an Unsold Units, Sponsor shall amend the Declaration and Floor Plans to 

reflect same.  In the event the Sponsor or its designee, exercising its rights pursuant to this Article so 

requires, the Board of Managers shall promptly amend the Declaration at the expense of the Sponsor 

or its designee, to reflect any such alteration, addition, improvements, changes or reapportionments 

and shall record such amendment in the Office of the Register of Queens County. Unit Owners in the 

Condominium hold title to their respective Units subject to the benefits, rights, privileges, easements, 

burdens, covenants, and restrictions as described herein, in the By-Laws of the Condominium and 

any agreement of record recorded prior or subsequent to this Declaration. 

 

15) INVALIDITY 

 

a) If any provision of this Declaration or of the By-Laws are invalid under, or would 

cause this Declaration or the By-Laws to be insufficient to submit the Property to, the provisions of 

the Condominium Act, such provision shall be deemed deleted from this Declaration or the By-

Laws, as the case may be, for the purpose of submitting the Property to the provisions of the 

Condominium Act, but shall nevertheless be valid and binding upon, and shall inure to the benefit of, 

the owners of the Property and their heirs, executors, administrators, legal representatives, successors 

and assigns, as covenants running with the Land and with every part thereof and interest therein 

under other applicable law with the same force and effect as if, immediately after the recording of 

this Declaration or the By-Laws, all Unit Owners had signed and recorded an instrument agreeing to 
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each such provision as a covenant running with the Land. If any provision that is necessary to cause 

this Declaration or the By-Laws to be sufficient to submit the Property to the provisions of the 

Condominium Act is missing from this Declaration or the By-Laws, then such provision shall be 

deemed included; 

 

b) Subject to the terms of Paragraph “a” above, if this Declaration or the By-Laws are 

insufficient to submit the Property to the provisions of the Condominium Act, this Declaration and 

By-Laws shall nevertheless be valid and binding upon, and shall inure to the benefit of, the owners of 

the Property and their heirs, executors, administrators, legal representatives, successors and assigns, 

as covenants running with the Land and with every part thereof and interest therein under other 

applicable law to the extent permitted under such applicable law with the same force and effect as if, 

immediately after the recording of this Declaration and the By-Laws, all Unit Owners had signed and 

recorded an instrument agreeing to each such provisions as a covenant running with the Land. 

 

16) TERMINATION OF CONDOMINIUM 

 

The Condominium may be terminated by casualty loss, condemnation or eminent domain, in 

accordance with the provisions of the By-Laws, or by withdrawing the Property from the provisions 

of the New York Condominium Act if authorized by an affirmative vote of Unit Owners who own 

not less than eighty (80%) percent in Common Interest of the Units and the First Mortgagees, if any, 

of each of the same Units.  The Sponsor or its designees will not vote its interests appurtenant to any 

Unsold Units for such withdrawal unless at least eighty (80%) percent in Common Interest of all 

other Unit Owners and the First Mortgagees, if any, of each of the same Units have elected for such 

withdrawal, in which event the Sponsor may choose to vote in favor of or against such withdrawal.  

In the event said withdrawal is authorized as aforesaid, the Property shall be subject to an action for 

partition by any Unit Owner or lienor as if owned in common, in which event the net proceeds of 

sale shall be divided among all the Unit Owners in proportion to their respective Common Interests, 

provided however, that no payment shall be made to a Unit Owner until all lienors have first been 

paid off out of his share of such proceeds. Holders of mortgages shall be entitled to timely notice of 

any proposed termination of the Condominium. 

  

17) COMMON EXPENSE 

 

Common Expenses of the Condominium mean and include all expenses of operation of the 

Property and all sums designated Common Expenses by or pursuant to the provisions of Article 9-B 

of the Real Property Law of the State of New York, the Declaration or the By-Laws.  Common 

expenses shall be charged to unit owners according to their respective common interests.  Common 

expenses may be specially allocated and apportioned to residential or non-residential units, or a 

combination thereof, based on special or exclusive use or availability, or exclusive control, of 

particular units or common areas by particular unit owners. Any dispute between the Commercial 

Unit Owner and the Board of Managers will be resolved by arbitration to be conducted in New York 

City by the American Arbitration Association. 

 

18) DEFINITION OF ASPONSOR-DESIGNEE 
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The term “Sponsor- Designee” as used in this Declaration shall mean any person or entity 

designated by the Sponsor to acquire title to a Unit, other than a good faith Purchaser for value 

purchasing pursuant to a validly executed Purchase Agreement. A “Sponsor-Designee” shall have the 

right to designate a person or entity to succeed to its rights and any such designee shall also be 

deemed a “Sponsor-Designee.” 

 

19) FIRST LIEN HOLDERS’ RIGHTS 

 

 a. Notices of Action: A holder, insurer or guarantor of a first mortgage, upon written 

request to the Condominium, (such request to state the name and address of such holder, insurer or 

guarantor and the unit number), shall be entitled to timely written notice of: 

 

(1) Any proposed amendment of the Condominium instruments effecting a change in (i) the 

boundaries of any Unit or the exclusive easement rights appertaining thereto, (ii) the interest in the 

general or limited Common Elements appertaining to any Unit or the liability for common expenses 

appertaining thereto, (iii) the number of votes in the Condominium appertaining to any Unit or (iv) 

the purposes to which any Unit or the Common Elements are restricted; 

 

(2) Any proposed termination of the Condominium regime; 

 

(3) Any condemnation loss or any casualty loss which affects a material portion of the 

Condominium or which affects any Unit on which there is a first mortgage held, insured or 

guaranteed by such eligible holder; 

 

(4) Any delinquency in the payment of assessments or charges owed by a Unit Owner of a 

Unit subject to the mortgage of such eligible holder, insurer or guarantor, which such delinquency 

has continued for a period of sixty (60) days; and 

 

(5) Any lapse, cancellation or material modification of any insurance policy maintained by 

the Condominium.  

 

 b. Other Provisions for First Lien Holders. To the extent permitted under applicable law, 

the following protections for the benefit of first mortgage holders will be legally binding with respect 

to the Condominium:  

 

(1) Any restoration or repair of the Condominium after a partial condemnation or damage due 

to an insurable hazard shall be substantially in accordance with the Declaration and the original plans 

and specifications unless the approval of the eligible holders of first mortgages on Units to which at 

least fifty-one (51%) percent of the votes of Units subject to mortgages held by such eligible holders 

are allocated, is obtained; 

 

(2) Any material change to the Condominium and any election to terminate the 

Condominium regime after substantial destruction or a substantial taking in condemnation of the 

Condominium property must require the approval of the eligible holders of first mortgages on Units 

to which at least fifty-one (51%) percent of the votes of Units subject to mortgages held by such 
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eligible holders are allocated; and  

 

(3) Unless the formula for reallocation of interests in the Common Elements after a partial 

condemnation or partial destruction of the Condominium project is fixed in advance by the 

Declaration or by applicable law, no reallocation of interests in the Common Elements resulting from 

a partial condemnation or partial destruction of the Condominium project may be effected without 

the approval of the eligible holders of first mortgages on Units to which at least eighty (80%) percent 

of the votes of Units subject to mortgages held by such eligible holders are allocated.  

 

As used in this section, the term “eligible holder, insurer or guarantor” shall mean a holder, 

insurer or guarantor of a first mortgage on a Unit in a Condominium which has requested notice in 

accordance with the provisions of (a) above.  

 

20) COMMON CHARGES 

 

All sums assessed as Common Charges by the Board of Managers of the Condominium but 

unpaid, together with interest at the maximum legal rate thereon, chargeable to any Unit Owner shall 

constitute a lien on his Unit prior to all other liens except: (a) tax or assessment liens on the Unit by 

any governmental taxing authority, including but not limited to, State, County, and City taxing 

agencies, if any; and (b) all sums unpaid on any mortgage of record encumbering any Unit. Such lien 

may be foreclosed when past due in accordance with the laws of the State of New York by the 

Condominium in like manner as a mortgage on real property, and costs incurred including reasonable 

attorney’s fees (but such right shall not be a lien against the Unit). In the event the proceeds of the 

foreclosure sale are not sufficient to pay such unpaid Common Charges, the unpaid balance shall be 

charged to all Unit Owners as a Common Expense. However, the holder of an institutional mortgage 

of record or other purchaser of a Unit at a foreclosure sale, his successors or assigns, shall not be 

liable and the Unit shall not be subject to a lien for the payment of Common Charges chargeable to 

such Unit which were assessed and became due prior to the acquisition of title to such Unit by such 

acquirer. In such event, the unpaid balance of Common Charges shall be charges to all other Unit 

Owners as a Common Expense.  

 

The term “institutional mortgage” used herein shall mean a mortgage granted by a federal or 

state savings and loan association, savings or commercial bank, life insurance company, pension 

fund, trust company, real estate investment trust, real estate mortgage investment conduit, agency of 

the United States Government or of the City or State of New York, or other similar institutional 

lender or a purchase money mortgage granted by the Seller or any entity not included within any of 

the foregoing that is regularly engaged in the business of making, owning or servicing mortgage 

loans.  

 

Every Unit Owner shall pay the Common Charges assessed against his Unit when due and no 

Unit Owner may exempt himself from liability for the payment of his Common Charges by waiver of 

the use or enjoyment of any of the Common Elements or by the abandonment of his Unit. However, 

no Unit Owner shall be liable for the payment of any Common Charges accruing subsequent to a 

sale, transfer or other conveyance by him of such Unit made in accordance with Section 339-x of the 

Real Property law or in accordance with the provisions of this Declaration and the By-Laws. 
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21) UNITS ACQUIRED BY THE BOARD 

 

In the event any Unit Owner shall convey his Unit to the Board of Managers in accordance 

with Section 339-x of the Real Property Law or in the event the Board of Managers shall purchase 

any Unit at a foreclosure sale, title to such Unit or the rights to the lease of such Unit shall be held by 

the Board of Managers or its designee on behalf of all of the other Unit Owners. In order to carry out 

the provisions of this paragraph, each Unit Owner shall, upon taking title to his Unit, grant an 

irrevocable power of attorney coupled with an interest, to the Board of Managers and their successors 

to acquire title or lease any such Unit under whatever terms the Board may, in its sole discretion, 

deem proper and to sell, lease, sublease, mortgage, vote or otherwise deal with such Unit under such 

terms as the Board, in its sole discretion, shall deem proper. 

 

22) CONVEYANCE OF A UNIT 

 

Upon any conveyance of a Unit, either by voluntary instrument, operation of law or judicial 

proceedings in accordance with this Declaration or the By-Laws, the grantee of the Unit shall be 

jointly and severally liable with the grantor for any unpaid Common Charges against the latter 

assessed and due up to the time of the grant or conveyance without prejudice to the grantee’s right to 

recover from the grantor the amounts paid by the grantee therefor. Any such grantee shall be entitled 

to a statement from the Board of Managers setting forth the amount of the unpaid Common Charge 

against the grantor and such grantee shall not be liable for, nor shall the Unit conveyed be subject to 

a lien, for any unpaid Common Charge against the grantor in excess of the amount set forth in such 

statement. Grantee as used herein shall not include either the holder of an institutional mortgage of 

record or other purchaser of a Unit at a foreclosure sale of an institutional mortgage. 

 

23) COVENANTS AND RESTRICTIONS 

 

The use of the Unit by the Unit Owner or other occupant shall be subject to the rules, regulations, 

and provisions of this Declaration, the By-Laws and Rules and Regulations of the Board of 

Managers and the following covenants and restrictions: 

 

(a) The Unit and area restricted to the Unit Owner’s use shall be maintained in good repair 

and overall appearance. 

(b) No alterations to the exterior of a Residential Unit or any part of the Common Elements 

may be made without the written consent of the Board of Managers. No alterations to the 

inside of a Unit that would impair the structural soundness of the Building may be made 

without the written consent of the Board of Managers. Consent may be requested by 

mailing a letter, certified mail, return receipt requested to the President of the Board of 

Managers, who shall have the obligation to answer within thirty (30) days and failure to 

do so within the stipulated time shall mean that there is no objection to the proposed 

modification or alteration. 

(c) Any Unit Owner who mortgages or sells his Unit shall notify the Board of Managers and 

provide the name and address of his mortgagee or purchaser. 
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(d) The Board of Managers shall, at the request of the mortgagee of the Unit, report any 

unpaid Common Charges due from the Unit Owner of such Unit. 

(e) No nuisances shall be allowed upon the Property and no use or practice shall be allowed 

which interfere with the peaceful possession and proper use of the Property by its 

residents. 

(f) No immoral, improper, offensive or unlawful use shall be made of the Property or any 

part thereof and all valid laws, zoning ordinances and regulations of all governmental 

bodies having jurisdiction thereof shall be observed. 

(g) Regulations promulgated by the Board of Managers concerning the use of the Property 

shall be observed by the Unit Owners; provided, however, that copies of such regulations 

are furnished to each Unit Owner prior to the time the said regulations become effective. 

(h) The Common Charges shall be paid when due. 

 

24) UTILITIES 

 

Electricity consumed in or on the Common Elements and water consumed in the Common 

Elements shall be paid for by the Board of Managers as items of Common Expense. Each Unit shall 

be individually metered for electricity and gas, and the expense of such utility consumed within the 

Unit shall be paid for by the Owner of said Unit. If any utility which services the common elements 

but does not service any Common Element in connection with a Commercial Unit, the cost of such 

Utility shall be borne by the Residential Units. 

 

25) COVENANT OF FURTHER ASSURANCES 

 

a. Any party which is subject to the terms of this Declaration, whether such party is a Unit 

Owner, a lessee or sublessee of a Unit Owner, an occupant of a Unit, a member or office of 

the Board or otherwise, shall upon prior reasonable written request at the expense of any such 

other party requesting the same, execute, acknowledge and deliver to such other party such 

instruments, in addition to those specifically provided for herein, and take such other action 

as such other party may reasonably request to effectuate the provisions of this Declaration or 

of any transaction contemplated herein or to confirm or perfect any right to be created or 

transferred hereunder or pursuant to any such transaction. 

 

b. If any Unit Owner or any other party which is subject to the terms of this Declaration fails, 

within sixty (60) days after request therefor, to execute, acknowledge or deliver any 

instrument, or to take any action which Unit Owner or party is required to execute, 

acknowledge and deliver or to take pursuant to this Declaration, then the Board is hereby 

authorized as attorney in fact for such Unit Owner or other party, coupled with an interest, to 

execute, acknowledge and deliver such instrument, or to take such action in the name of such 

Unit Owner or other party and such document or action shall be binding on such Unit Owner 

or other party. 

 

c. If any Unit Owner, the Board or any other party which is subject to the terms of this 

Declaration fails, within sixty (60) days after request therefor, to execute, acknowledge or 

deliver any instrument, or to take any action which such Unit Owner, the Board or party is 
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required to perform, execute, acknowledge and deliver pursuant to this Declaration at the 

request of Declarant or its designee, then Declarant or its designee is hereby authorized, as 

attorney in fact for such Unit Owner, the Board or other party, coupled with an interest, to 

execute, acknowledge and deliver such instrument or take such instrument or to take such 

action in the name of such Unit Owner, the Board or other party and such document or action 

shall be binding on such Unit Owner, the Board or other party, as the case may be.  

 

d. Without intending to limit the generality of the foregoing, each Board and each Unit Owner 

shall be required, upon the request of Declarant, to execute and delivery any documents or 

applications reasonably required in connection with any merger, any declaration of zoning lot 

restrictions or any zoning lot development agreement. 

 

26) AUTHORIZATION TO BORROW 

 

The Board is authorized to incur debt on behalf of Unit Owners to provide for major and 

minor maintenance, repairs, additions, improvements, replacements, working capital, bad debts 

and unpaid Common Expenses, insurance, depreciation, obsolescence and similar purposes. The 

repayment of any and all such debt may be secured and paid as provided in Section 339-jj of the 

New York Real Property Law. 

 

27) POWER OF ATTORNEY 

 

a. Each Unit Owner shall grant to the Board of Managers an irrevocable power of attorney, 

coupled with an interest (in such form and content as the Board of Managers shall determine) 

following due authorization (if required) from the Unit Owners (a) to acquire or lease any 

Unit, together with its Appurtenant Interest (as defined hereinafter) whose owner desires to 

sell, convey, transfer, assign, lease or surrender the same, or which becomes the subject of a 

foreclosure or other similar sale, on such terms and at such price or rental, as the case may 

be, as the attorneys-in-fact deem proper, in the name of the Board of Managers or its 

designee, corporate or otherwise, on behalf of all Unit Owners, and after any such acquisition 

or leasing, to convey, sell lease, sublease, mortgage or otherwise deal with (but not vote the 

interest appurtenant thereto) any such Unit so acquired, or to sublease any Unit so leased, 

without the necessity of further authorization by the Unit Owners, on such terms as the 

attorneys-in-fact may determine (b) to commence, pursue, appeal, settle and/or terminate 

administrative and certiorari proceedings to obtain reduced real estate tax assessments with 

respect to the Units, including retaining counsel and taking any other action which the Board 

deems necessary or appropriate to comply with any law, ordinance, regulation, zoning 

resolution or requirement of the Department of Buildings, the City Planning Commission, the 

Board of Standards and Appeals, or any other public authority, applicable to the Maintenance 

of the Building or the Property, respectively or any consent, covenant, restriction, easement 

or declaration, or any amendment thereto, affecting the Property which the Board deems 

necessary or appropriate.  

 

b. Each Unit Owner shall grant to Declarant a power of attorney to amend the Condominium 

Declaration and to effectuate the rights granted to Declarant under the Declaration.  
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c. Each Unit Owner hereby grants to the Commercial Unit Owner an irrevocable power of 

attorney, coupled with an interest, to amend the Condominium Declaration to effectuate the 

rights granted to the Commercial Unit Owner under the Declaration. This provision shall be 

self-operative, but each Unit Owner shall execute and deliver to the Commercial Unit Owner, 

upon demand, any additional powers of attorney reasonably requested for such purpose. 

 

28) WAIVER 

 

No provision contained in this Declaration shall be deemed to have been abrogated or waived 

by reason of any failure to enforce the same, irrespective of the number of violations or breaches 

which may occur. 

 

29) CAPTIONS 

 

The captions herein are inserted only as a matter of convenience and for reference, and in no 

way define, limit or describe the scope of this Declaration nor the intent of any provision thereof. 

 

30) GENDER 

 

The use of the masculine gender in this Declaration shall be deemed to refer to the plural, and 

vice versa, whenever the context so requires. 

 

IN WITNESS WHEREOF, the parties have caused this Declaration to be executed by its duly 

authorized representatives this      day of                         , 20. 

 

25-16 37 AVE OWNERS LLC 

 

 

 

By:_________________________ 

      Name: 

      Title 
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STATE OF NEW YORK )  

COUNTY OF    ) SS.: 

 

On the      day of                      , 20     , before me, the undersigned, personally appeared  

 

personally known to me or proved to me on the basis of satisfactory evidence to be the individual(s) 

whose name(s) is(are) subscribed to the within instrument and acknowledged to me that he/she/they 

executed same in his/her/their capacity(ies), and that by his/her/their signature(s) on the instrument, 

the individual(s) or the person upon behalf of which the individual(s) acted, executed the instrument.  

 

___________________________ 

NOTARY PUBLIC  
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SCHEDULE “A” 

TO THE DECLARATION OF THE CONDOMINIUM PREMISES KNOWN AS 

The Smyth Condominium  LOCATED AT 

25-12/16 37th Avenue, LONG ISLAND CITY, NEW YORK 

 

 

25-12 37TH AVENUE 

 

ALL that certain plot, piece or parcel of land, situate, lying and being in the Borough and 

County of Queens, City and State of New York, bounded and described as follows: 

 

BEGINNING at a point on the southwesterly side of 37th Avenue, distant northwesterly 

50 feet from the corner formed by the intersection of the southwesterly side of 37th Avenue 

with the northwesterly side of 27th Street; 

 

RUNNING THENCE northwesterly along the southwesterly side of 37th Avenue, 31.23 

feet; 

 

THENCE southwesterly along a line forming an interior angle of 86 degrees 02 minutes 

10 seconds with the southwesterly side of 37th Avenue, 100.39 feet more or less to land 

heretofore conveyed to Frank Linkard by deed in Liber 2434 pg 220; 

 

THENCE southeasterly along said land so conveyed to Frank Linkard and at right angles 

to the northwesterly side of 27th Street, 25.42 feet; 

 

THENCE northeasterly at right angles to the last course and a part of the distance through 

a party wall, 99.86 feet to the point or place of BEGINNING. 

 

25-16 37TH AVENUE 

 

BEGINNING at the comer formed by the intersection of the southwesterly side of 

37th Avenue with the northwesterly side of 27th Street; 

 

RUNNING THENCE northwesterly along the southwesterly side of 37th Avenue, 

50.00 feet; 

 

THENCE southwesterly on a line forming an interior angle of 89 degrees 21 

minutes 10 seconds with the southwesterly side of 37th Avenue and part of the distance through 

a party wall, 99.81 feet (actual; 99.86 feet, deed); 

 

THENCE northwesterly at right angles to the last mentioned course, 25.44·feet; 

 

THENCE southwesterly along a line forming an interior angle of 86 degrees 38 

·minutes 56 seconds with the last mentioned course, 50 feet 4-1/4 inches; 
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THENCE southeasterly along a line forming an interior angle of 93 degrees 21 

minutes 04 seconds with the last mentioned course, 72 feet 5-7/8 inches to the 

northwesterly side of 27th Street; 

 

THENCE northeasterly along the northwesterly side of 27th Street and at right 

angles to the last mentioned course, 149.51 feet to the comer aforesaid at the 

point or place of BEGINNING. 
 

BEING known as 25-12/16 37th Avenue, Long Island City, New York. 
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SCHEDULE “B” 

248



BY-LAWS 

 

OF 

 

THE SMYTH CONDOMINIUM  

 

ARTICLE I       

 

PURPOSE OF BUSINESS 

 

Section 1. Unit Ownership:   

 

The property located in the Borough, County of Queens, City and State of New York at 25-12/16 

37th Avenue, Long Island City, New York (hereinafter called the Property) has been submitted 

pursuant to the provisions of Article 9-B of the Real Property Law of the State of New York by the 

Declaration recorded in the Queens County office of the Register of the City of New York, 

simultaneously herewith. The Condominium thereby created shall hereinafter be known as The 

Smyth Condominium.  

 

Section 2. Applicability of By-Laws:  

 

The provisions of these By-Laws are applicable to the Property of the Condominium and to the use 

and occupancy thereof. The term “Property” as used herein shall include the land, the Buildings, and 

all other improvements thereon (including the Units, the Common Elements and the Limited 

Common Elements), owned in fee simple absolute, and all easements, rights and appurtenances 

belonging thereto, and all other property, personal or mixed, intended for use in connection 

therewith, all of which are intended to be submitted to the provisions of said Article 9-B of the Real 

Property Law of the State of New York. The Condominium Units are hereinafter sometimes referred 

to as “Unit” or “Units”.  

 

Section 3. Application:  

 

All present and future owners, mortgagees, lessees and occupants of Units and their employees, and 

any other persons who may use the facilities of the Property in any manner are subject to these By-

Laws, the Declaration and the Rules and Regulations attached hereto as Schedule A.  The acceptance 

of a deed or conveyance or the entering into of a lease for a Unit or the act of occupancy of a Unit 

shall constitute an agreement that these By-Laws, the Rules and Regulations and the provisions of 

the Declaration, as they may be amended from time to time, are accepted, ratified, and will be 

complied with.  

 

Section 4. Office:  

 

The office of the Condominium and of the Board of Managers shall be located at the Property.  

 

ARTICLE II  
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MEETINGS OF UNIT OWNERS  

 

Section 1. Annual Meeting:  

 

The Annual Meeting of the Unit Owners of the Condominium for the election of the Board of 

Managers and for such other business as may properly come before such meeting, shall be held in the 

Borough of Long Island City, City of New York, at such time and place, each year as may be 

designated by the Board. The notice of the meeting shall be in writing and signed by the President or 

a Vice President or the Secretary or an Assistant Secretary. Such notice shall state the time when and 

the place within the state where it is to be held, and the Secretary shall cause a copy thereof to be 

delivered personally or mailed to each Unit Owner of record of the Condominium entitled to vote at 

such meeting not less than ten (10) nor more than forty (40) days before the meeting. If mailed, it 

shall be directed to each such Unit Owner at his or her address as it appears in the records of the 

Condominium, unless he or she shall have filed with the Secretary of the Condominium a written 

request that notices intended for the him or her be mailed to some other address, in which case it 

shall be mailed to the address designated in such request.  

 

Section 2. Special Meetings:  

 

Special meetings of Unit Owners, other than those the calling of which is regulated by statute, may 

be called at any time by the President or Secretary or by a majority of the Board of Managers. It shall 

also be the duty of the Secretary to call such meetings whenever requested in writing so to do by Unit 

Owners owning at least twenty-five per cent (25%) of the votes of the Condominium.  The Secretary 

shall cause a notice of such Special Meeting stating the time, place and object thereof and the officer 

or other person or persons by whom the meeting is called, to be delivered personally or mailed as 

provided in Section 1 of this Article to each Unit Owner of record of the Condominium entitled to 

vote at such meeting not less than ten (10) nor more than forty (40) days before such meeting.  No 

business other than that stated in such notice shall be transacted at such Special Meeting unless the 

holders of all the Units of the Condominium be present thereat in person or by proxy. 

Notwithstanding the foregoing the initial Condominium Board shall conduct all affairs of the 

condominium until the first annual meeting of the Unit Owners which will be held approximately 

within 30 days of the earlier to occur of (a) the first anniversary of the first Closing to occur under 

this plan or (b) the date Sponsor has closed title with Purchasers to 75% of the units.  At the first 

annual meeting of the Condominium, all Unit Owners, including Sponsor and Sponsor-designees, 

shall elect a new Board of Managers. However, during the Sponsor Control Period which is defined 

as the period ending five years from the first closing or whenever 75% of the Units are sold by the 

Sponsor to Purchasers, Sponsor will have the right to designate 2 of the 3 Board Members and 

further so long as Sponsor shall continue to own at least one Unit, Sponsor shall have the right to 

vote one board member to the Board of Managers.   

 

Section 3. Waiver of Notices:  

 

The notice provided for in the two foregoing sections is not Indispensable, but any Unit Owners’ 

meeting whatsoever shall be valid for all purposes if all the Unit Owners of the Condominium are 

represented thereat in person or by proxy, or if a quorum is present, as provided in the next 
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succeeding section, and waiver of notice of the time, place and objects of such meeting shall be duly 

executed in writing either before or after said meeting by such Unit Owners as are not so represented 

and were not given such notice.  

 

Section 4. Quorum:  

 

At each meeting of Unit Owners, except where otherwise provided by law, Unit Owners 

representing, in person or by proxy, 51% of the votes of the Units shall constitute a quorum; in case a 

quorum shall not be present at any meeting, the holders of a majority of the Units represented may 

adjourn the meeting to some future time and place. Only those Unit Owners who, if present at the 

adjourned meeting, would have been entitled to vote thereat, shall be entitled to vote at any such 

adjourned meeting.  

 

Section 5. Voting:  

 

At each meeting of Unit Owners, each Unit Owner present in person or by proxy shall be entitled to 

cast the votes appurtenant to his/her Unit at the time of service of notice of such meeting or at such 

prior date, not more than forty (40) days before such meeting, as may be prescribed by the Board of 

Managers as the date for determining which Unit Owners of record are entitled to notice of and to 

vote at such meeting.  The proxies shall be in writing duly signed by the Unit Owner but need not be 

acknowledged or witnessed, and the person named as proxy by any Unit Owner need not himself be 

a Unit Owner of the Condominium. Voting by Unit Owners shall be viva voce unless any Unit 

Owner present at the meeting, in person or by proxy, demands a vote by written ballot, in which case 

the voting shall be by ballot, and each ballot shall state the name of the Unit Owner voting and the 

number of votes appurtenant to her/her Unit, and in addition, the names of the proxy of such ballot if 

cast by a proxy.  

 

Section 6. Title to Units:  

 

Title to Units may be taken in the name of an individual or in the name of two (2) or more persons, 

as tenants in common or as joint tenants or as tenants by the entirety or in the name of a corporations 

or partnership, or in the name of a fiduciary or trust, estate, un-incorporated association, syndicate, 

joint venture, organization, government or any department or agency thereof, or any other entity.  

The term “Unit Owner” as used in these By-Laws shall include any person, group of persons, 

association or entity taking title as set forth in this Section. 

 

Section 7. Number of Votes:   

 

Any or all of such Owners (including the Sponsor or Sponsor-designee, if the Sponsor or its designee 

shall then own one or more Units) shall be entitled to cast one vote for each .01% of interest in the 

Common Elements attributable to the Unit or Units owned by them on all matters put to the vote at 

all meetings of Unit Owners; except that, when voting for the election of members of the Board of 

Managers, each Unit Owner: (I) shall be entitled to one vote for each .01% of Common Interest 

attributable to his Unit per member to be elected.  If Units are owned by more than one person as 

joint tenants, tenants by the entirety, or as tenants in common or by a partnership, corporation or 
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other entity, the persons owning said Unit shall agree among themselves and cast the votes for their 

Unit as a single vote.  A fiduciary shall be the voting member with respect to any Unit in a fiduciary 

capacity.  Any Unit or Units owned by the Board of Managers or its designee shall not be entitled to 

vote. 

 

Section 8. Majority of Unit Owners:   

 

As used in these By-Laws the term “majority of Unit Owners” shall mean those Unit Owners having 

greater than 50% of the total authorized votes of all Unit Owners present in person or by proxy and 

voting at any meeting of the Unit Owners, determined in accordance with the provisions of Section 7 

of this Article II. Two thirds of Unit Owners shall mean those Unit Owners having greater than 66-

2/3% of the total authorized vote of all Unit Owners present in person or by proxy and voting at any 

meeting of the Unit Owners. A vote of a majority of Unit Owners shall be sufficient for any action of 

any meeting, except where otherwise provided herein or required by statute.  

 

Section 9. Inspectors of Election:   

 

Inspectors of election shall not be required to be appointed at any meeting of Unit Owners unless 

requested by a Unit Owner present (in person or by proxy) and entitled to vote at such meeting and 

upon the making of such request inspectors shall be appointed or elected as provided in Section 610 

of the Business Corporation Law.  

 

ARTICLE III  

OFFICERS  

 

Section 1. Designation:   

 

The principal officers of the Condominium shall be the President, the Vice-President, the Secretary 

and the Treasurer, all of whom shall be elected by the Board of Managers.  The Board of Managers 

may appoint such other officers as in its judgment may be necessary.  The President and Vice-

President, but no other officers, need be members of the Board of Managers. 

 

Section 2. Election of Officers:   

 

The officers of the Condominium shall be elected annually by the Board of Managers at the 

organization meeting of each new Board of Managers and shall hold office at the pleasure of the 

Board of Managers and until their successors are elected, their resignation or death. 

 

Section 3. Removal of Officers:   

 

Upon the affirmative vote of a majority of the members of the Board of Managers, any officer may 

be removed, either with or without cause, and his successor may be elected at any regular meeting of 

the Board of Managers, or at any special meeting of the Board of Managers called for such purpose.  

 

Section 4. President:   
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The President shall be the chief executive officer of the Condominium. He shall preside at all 

meetings of the Unit Owners and of the Board of Managers. He shall have all of the general powers 

and duties which are incident to the office of president of a stock corporation organized under the 

Business Corporation Law of the State of New York, including but not limited to the power to 

appoint committees from among the Unit Owners from time to time as he may in his discretion 

decide is appropriate to assist in the conduct of the affairs of the Condominium.  

 

Section 5. Vice-President:   

 

The Vice-President shall take the place of the President and perform his duties whenever the 

President shall be absent or unable to act.  If neither the President nor the Vice-President is able to 

act, the Board of Managers shall appoint some other member of the Board of Managers to act in the 

place of the President, on an interim basis. The Vice-President shall also perform such other duties as 

shall from time to time be imposed upon him by the Board of Managers or by the President.  

 

Section 6. Secretary:   

 

The Secretary shall keep the minutes of all meetings of the Unit Owners and of the Board of 

Managers; he shall have charge of such books and papers as the Board of Managers may direct; and 

he shall in general perform all the duties incident to the office of secretary of a stock corporation 

organized under the Business Corporation Law of the State of New York. 

 

Section 7. Treasurer:   

 

The Treasurer shall have the responsibility for Condominium funds and securities and shall be 

responsible for keeping full and accurate financial records and books of account showing all receipts 

and disbursements and for the preparation of all required financial data.  He shall be responsible for 

the deposit of all moneys and other valuable effects in the name of the Board of Managers, or the 

Managing Agent, in such depositories as may from time to time be designated by the Board of 

Managers, and he shall, in general, perform all the duties incident to the office of treasurer of a stock 

corporation organized under the Business Corporation Law of the State of New York.  

 

Section 8. Compensation of Officers:   

 

No officer shall receive any salary or other compensation from the Condominium for acting as such 

or for services rendered in an official capacity.  

 

Section 9. Liability of Officers:   

 

No officer shall be liable to the Unit Owners for any mistake of judgment, negligence, or otherwise, 

except for willful misconduct or bad faith. The Unit Owners shall severally indemnify each officer 

against any liability or claims except those arising out of the bad faith or willful misconduct of an 

officer.  It is intended that each officer shall have no personal liability with respect to any contract 

made by him on behalf of the Condominium.  It is and shall be permissible for each officer who is 
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appointed by the original Board of Managers (designees of the Sponsor), to contract with the 

Sponsor and affiliated corporations without fear of being charged with self-dealing. It is also 

intended that the liability of any Unit Owner arising out of any contract made by an officer or out of 

the aforesaid indemnity in favor of each officer shall be limited to such proportion of the total 

liability thereunder as his interest in the Common Elements bears to the aggregate interest in the 

Common Elements of all the Unit Owners. Every agreement made by an office on behalf of the 

Condominium shall provide that each officer is acting only as agent for the Unit Owners and shall 

have no personal liability thereunder (except as Unit Owners, except for willful misconduct or bad 

faith), and that each Unit Owner’s liability thereunder shall be limited to such proportion of the total 

liability thereunder as his interest in the Common Elements bears to the aggregate interest in the 

Common Elements of all Unit Owners.  

 

ARTICLE IV 

MANAGERS  

 

Section 1. Number:   

 

The number of Managers of the Corporation shall not be less than three (3) nor more than three (3), 

as may from time to time be herein provided and, in the absence of such provision shall be three (3) 

commencing with the first election of Managers by Unit Owners of the Condominium, and until 

changed by amendment of this By-Law provision, and hereinafter provided, the number of Managers 

shall be three (3).  The number of Managers shall not be decreased to a number less than the number 

of Managers then in office except at any Annual Meeting of Unit Owners.  However, during the 

period the Sponsor, its Successor Offeror(s) or Designees(s) continue to own 50% or more of the 

Condominium the number of Managers shall remain fixed at three (3). Notwithstanding the 

foregoing, at least one of the members of the Board of Manager shall be the owner of a Commercial 

Unit, if any. As long as Sponsor owns at least 1 Unit, it shall have the right to appoint one Manager.  

 

Section 2. Powers and Duties:   

 

The Board of Managers shall have the powers and duties necessary for the administration of the 

affairs of the Condominium, as agent of all Unit Owners. The Board shall further have the right to 

employ a manager or managing agent or both, and may delegate any or all of the powers conferred by 

this section to such managing agent.  Persons employed in the operation of the property may be 

designated or removed by a majority vote of the Board of Managers, or without vote by the managing 

agent or manager, if such a person is employed by the Board. The powers of the Board of Managers 

shall include the following: 

 

a. To determine and implement monthly assessments (“Common Charges”) to cover the cost of 

common expenses, payable in advance. The Board of Managers may increase the monthly 

assessments or vote a special assessment in excess of that amount, if required, to meet any additional 

necessary expenses, but said increases can only be assessed among the Unit Owners pro rata 

according to the formula provided for herein except that with respect to special assessments and 

Common Charges that are imposed for matter pertaining only to the Residential Units and not the 

Commercial Units, if any, the Board of Managers shall allocate certain specific expense items and 
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apportion Common Expenses against the Commercial Units in proportion to the portion attributable 

to the Commercial Units and not in proportion to the Commercial Units’ appurtenant interest in the 

Common Elements;  

 

b. To collect, use and expend the assessments collected to maintain, care for and preserve the Units, 

Building, and other common interests;  

 

c. To make repairs, restore or alter any Units or the common elements after damage or destruction by 

fire or other casualty or as a result of condemnation or eminent domain proceedings in accordance 

with these By-Laws;  

 

d. To enter the Units when necessary and with as little inconvenience to the Unit Owner as possible 

in connection with the maintenance, care and preservation of the Property;  

 

e. To open bank accounts on behalf of the Condominium and to designate the signatories to such 

bank accounts; 

 

f. To insure and keep insured the common elements and Units in accordance these By-Laws,  

 

g. To collect delinquent assessments by suit or otherwise, to abate nuisances and to enjoin or seek 

damages from the Unit Owners for violations of the house rules and regulations herein referred to; 

 

h. To purchase any Unit at a foreclosure sale or in accordance with these By-Laws on behalf of all 

the Unit Owners;  

 

I. To make reasonable rules and regulations and to amend the same from time to time (subject to any 

restrictions on amendment herein set forth), and such rules and regulations and amendments shall be 

binding upon the Unit Owners when the Board has approved them in writing. A copy of such rules 

and regulations and all amendments shall be delivered to each Unit Owner;  

 

j. To employ and terminate the employment of employees and independent contractors and to 

purchase supplies and equipment, to enter into contracts, and generally to have the power of manager 

in connection with the matters herein above set forth;  

 

k. To bring and defend actions by or against one or more than one Unit Owner and pertinent to the 

operation of the Condominium. The Board may, it its discretion, fund the cost of any such litigation 

out of the common charge assessment. The Board shall also have the right to engage in any litigation 

it deems necessary to carry out the provisions of the Declaration of Condominium and these By-

Laws and may fund the cost of any such litigation out of the common charge assessments. Without 

limiting the foregoing, the Board may engage in litigation pertaining to the maintenance and 

operation of the common elements. 

 

l. To acquire Units in foreclosure or as a result of abandonment on behalf of all Unit Owners, and to 

take any and all steps necessary to repair or renovate any Unit so acquired and to vote as a Unit 

Owner, offer such Unit for sale or lease or take any other steps regarding such Unit as shall be 
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deemed proper by the board;  

 

m. To grant Utility or other easements as may, at any time, be required for the benefit of the 

Condominium and Unit Owners without the necessity of the consent thereto, or joining therein, by 

the Unit Owners or any mortgagee;  

 

n. To borrow money on behalf of the Condominium when required in connection with the operation, 

care, upkeep and maintenance of the common elements, provided, however, that the consent of at 

least 66 2/3% in number of all Unit Owners obtained at a meeting duly called and held for such 

purpose in accordance with the provisions of these By-Laws, shall be required for the borrowing of 

any sum in excess of $50,000.00 in any fiscal year;  

 

o. To act as an agent of each Unit Owner to complain or apply to the local and county real estate tax 

assessment agency board of review by filing a single complaint on behalf of all such Unit Owners 

pursuant to any applicable sections of the Real Property Tax Law. The Board of Managers may retain 

legal counsel on behalf of all Unit Owners for which it is acting as agent and charge all such Unit 

Owners a pro rata share of expenses, disbursements, and legal fees for which charges the Board of 

Managers shall have a lien pursuant to these By-Laws; 

 

p. In the event the Units have not been separately assessed at the time of the First Closing (as defined 

in the Plan), to receive and maintain the Tax Reserve (as defined in the Plan), to use same for the 

payment of real estate taxes on the entire Building and land thereunder, and, should there be any 

amount remaining in such fund following separate assessment of the Units, to apply same as a credit 

against Common Charges on a pro rata basis for all Unit Owners who have contributed to such fund; 

 

q. To receive any reserve fund and to hold and use such Reserve Fund exclusively for making capital 

repairs, replacements, and improvements necessary for the health and safety of residents of the 

Building;  

 

r. To require that all officers and employees of the Condominium handling or responsible for 

Condominium Funds shall furnish adequate fidelity bonds. The premium on such bonds shall be a 

common expense. 

 

Section 3. Nomination and Election:   

 

The Managers shall be elected for a term of one year at the Annual Meeting of Unit Owners or at a 

Special Meeting called for that purpose as provided by law. Each Condominium Unit shall be 

entitled to cast one vote for each .01% of Common Interest in the Condominium appurtenant to the 

Unit, which may be cast all for one nominated Manager, or divided among any number of 

candidates.  Their term of office shall be until their respective successors are elected and qualify.  

 

Section 4. Quorum:   

 

A majority of the Managers then authorized by these By-Laws shall constitute a quorum.  
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Section 5. Vacancies:   

 

Vacancies in the Board of Managers resulting from death, resignation or otherwise may be filled 

without notice to any of the Unit Owners by a vote of a majority of the remaining Managers present 

at the meeting at which such election is held for that purpose promptly after the occurrence of any 

such vacancy even though no quorum is present.  Each person so elected shall be a member of the 

Board of Managers until a successor shall be elected at the next annual meeting of Unit Owners to 

serve the remaining term. In the event of the failure to hold any election of Managers at the time 

designated for the annual election of Managers or in the event that the Board of Managers shall not 

have filled any such vacancy, a Special Meeting of Unit Owners shall be called to elect a new Board 

of Managers.  Any vacancy created by amendment of these By-Laws shall be filled in the manner 

provided in the resolution adopting such amendment.  In case of a reduction of the authorized 

number of Managers by amendment of these By-Laws, the Manager, if any, whose term of office 

shall cease, shall be determined in the manner provided in the resolution adopting such amendment.  

 

Section 6. Meetings:   

 

The Board of Managers shall meet immediately after the Annual Meeting of Unit Owners without 

notice and also whenever called together by any Manager of the Condominium or upon the written 

request of any three Managers then holding office, upon notice given to each Manager, by delivering 

personally, mailing or telegraphing the same to him at least two days prior to such meeting at the last 

address furnished by him to the Condominium. Regular meetings may be held without notice at such 

times and places as the Board of Manager may determine.  Any meeting of the Board at which all the 

Managers shall be present, or of which notice shall be duly waived by all absentees, either before or 

after the holding of such meeting, shall be valid for all purposes provided a quorum be present.  

Meetings of Managers may be held either at the principal office of the Condominium or elsewhere 

within the State of New York as provided in the notice calling the meeting, unless the Board of 

Managers by resolution adopt some further limitation in regard thereto. At all meetings of the Board 

of Managers, each Manager shall be entitled to one vote. The vote of a majority of the Board of 

Managers present at the time of a vote of a duly constituted meeting shall be the act of the Board of 

Managers.  

 

Section 7. Resignation and Removal:   

 

Any Manager may resign at any time by written notice delivered in person or sent by certified 

registered mail to the President or Secretary of the Condominium. Such resignation shall take effect 

at the time specified therein, and unless specifically requested acceptance of such resignation shall 

not be necessary to make it effective. Any Manager may be removed from office at any time with or 

without cause upon the affirmative vote of the Unit Owners whose aggregate vote is at least 51% of 

the votes of the Condominium at a Unit Owners’ meeting duly called for the purpose; provided, 

however, that the Manager(s) elected by the Holders of “Unsold Units” can be removed only for 

cause by a vote of a majority of the Unit Owners or without cause by the Holders of Unsold Units.  

 

Section 8. Annual Cash Requirements:   
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The Board of Managers shall, from time to time determine the cash requirements as defined in the 

Condominium’s By-Laws, and fix the terms and manner of payment of Common Charges as more 

specifically set forth in Article VI. The Board of Manager shall have discretionary power to prescribe 

the manner of maintaining and operating the Building, to be paid as aforesaid by the Unit Owners.  

Every such determination by the Board of Managers shall be final and conclusive as to all Unit 

Owners and any expenditures made by the Condominium’s officers or its agent under authority of, or 

with the approval of, the Board of Managers of the Condominium shall, as against the Unit Owners, 

be deemed necessarily and properly made for such purpose.  Until the earlier of (I) the second 

anniversary of the First Closing or (ii) such time as the Holders of Unsold Units hold less than 50% 

of the outstanding votes of the Residential Units, the Board of Managers of the Condominium will 

not take any of the following actions unless Unit Owners owing at least 51% of the votes of 

Residential Units of the Condominium approve in writing or by vote, in person or by proxy, at a duly 

constituted meeting called for such purpose:  

 

a) Increase the number or change the type of employees from that described in the NOTES TO 

SCHEDULE B of the Offering Plan;  

 

b) Provide for new or additional services from indicated in the NOTES TO SCHEDULE B, unless 

the annual cost of such new or additional services, when added to the annual cost of all other 

services, being provided, is no greater than that provided in said notes;  

 

c) Establish any reserve other than the Reserve and/or Working Capital Funds set forth in the 

Offering Plan.  

 

However, notwithstanding anything contained herein to the contrary, the Sponsor, as Holder of 

Unsold Units, or other Holder(s) of Unsold Units, shall not veto the expenses set forth in 

SCHEDULE B of the offering plan, or expenditures required to comply with applicable laws or 

regulations.  

 

Section 9. Rules and Regulations:   

 

The Board of Managers may from time to time adopt and amend such rules and regulations as it may 

deem necessary in respect to the Building of the Condominium for the health, safety and convenience 

of the Unit Owners. Copies thereof and of changes therein shall be furnished to each Unit Owner.  

 

Section 10. Compensation:   

 

No Member of the Board of Managers shall receive any compensation from the Condominium for 

acting as such.  

 

Section 11. Liability of the Board of Managers:   

 

The Members of the Board of Managers shall not be liable to the Unit Owners for any mistake of 

judgment, negligence, or otherwise, except for their own individual willful misconduct or bad faith.  

The Unit Owners shall indemnify and hold harmless each of the members of the Board of Managers 
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against all contractual liability to others arising out of contracts made by the Board of Managers on 

behalf of the Condominium unless any such contract shall have been made in bad faith or contrary to 

the provisions of the Declaration or of these By-Laws.  It is intended that the members of the Board 

of Managers shall have no personal liability with respect to any contract made by them on behalf of 

the Condominium within the scope of their authority.  It is understood and permissible for the 

original Board of Managers who are designated by the Sponsor, to contract with the Sponsor and 

affiliated corporations without fear of being charged with self-dealing. It is also intended that the 

liability of any Unit Owner arising out of any contract made by the Board of Managers shall be 

limited to such proportion of the total liability thereunder as his interest in the Common Elements 

bears to the interest of all the Unit Owners in the Common Elements.  Every agreement made by the 

Board of Managers, or the Managing Agent, or the Manager, on behalf of the Condominium shall 

provide that the members of the Board of Managers, or the Managing Agent, or the Manager as the 

case may be, are acting only as agent for the Unit Owners in the Common Elements. Every 

agreement made by the Board of Managers or by the Managing Agent or by the Manager on behalf of 

the Condominium shall provide that the members of the Board of Managers, or the Managing Agent, 

or the Manager, as the case may be, are acting only as agent for the Unit Owners and shall have no 

personal liability thereunder (except as Unit Owners), and that each Unit Owner’s liability 

thereunder shall be limited to such proportion of the total liability thereunder as his interest in the 

Common Elements bears to the interest of all Unit Owners in the Common Elements.  

 

ARTICLE V  

NOTICES  

 

Section 1. Definition:   

 

Whenever under the provisions of the Declaration or of these By-Laws, notice is required to be given 

to the Board of Managers, any Manager, Unit Owner or mortgagee, it shall not be construed to mean 

personal notice; but such notice may be given in writing, by mail, by depositing the same in a post 

office or letter box, in a postpaid sealed wrapper, addressed to the Board of Managers, such 

Managers or Unit Owner or mortgagee in such address as appears on the books of the Condominium. 

 

Sections 2. Service of Notice Waiver:   

 

Whenever any notice is required to be given under the provisions of the Declaration or of these By-

Laws, a waiver thereof, in writing, signed by the person or persons entitled to such notice, whether 

before or after the time stated therein, shall be deemed the equivalent thereof.  

 

ARTICLE VI  

OPERATION OF THE PROPERTY  

 

Section 1. Determination of Common Expenses and Fixing of Common Charges:   

 

The Board of Managers shall from time to time, and at least annually, prepare a budget for the 

operation of the Condominium, determine the amount of the Common Charges payable by the Unit 

Owners to meet the Common Expenses, and allocate and assess such Common Charges and 
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Expenses among the Unit Owners in proportion to their respective Common Interests.  Such 

common expenses may be specially allocated and apportioned by the Board of Managers in a manner 

different from common profits and expenses for one (1) or more non-residential units, if any. 

Additionally, common expenses may be specially allocated and apportioned to residential or non-

residential units, if any, or a combination thereof, based on special or exclusive use or availability, or 

exclusive control, of particular units or common areas by particular unit owners. The Common 

Expenses shall include, among other things, the cost of all insurance premiums on all policies of 

insurance required to be or which have been obtained by the Board of Managers pursuant to the 

provisions of these By-Laws and the fees and disbursements of the Insurance Trustee.  The Common 

Expenses may also include such amount as the Board of Managers may deem proper for the 

operation and maintenance of the Common Elements including, without limitation, an amount for 

working capital of the Condominium, for a general operating reserve, for a reserve fund for 

replacements, and to make up any deficit in the common expenses for any prior year.  The Common 

Expenses may also include such amounts as may be required for the purchase or lease of any Unit 

whose Owner has elected to sell or lease such Unit, or any Unit which is to be sold at a foreclosure or 

other judicial sale.  The Board of Managers shall advise all Unit Owners promptly, in writing, of the 

amount of Common Charges and Expenses payable by each of them, respectively, as determined by 

the Board of Managers, as aforesaid, and shall furnish copies of each budget on which such Common 

Charges and Expenses are based, to all Unit Owners.  Any dispute relating to the expenses to be 

borne by the Unit Owners shall be submitted to arbitration in accordance with theses By-Laws. The 

Sponsor or Sponsor-designee shall be responsible for the Common Charges assessed against a Unit 

owned by it from the date of the First Unit Closing until such Unit is sold to a bona fide purchaser.  

 

Section 2. Insurance:   

 

The Board of Managers shall be required to obtain and maintain, to the extent obtainable, the 

following insurance: (1) fire insurance with extended coverage, vandalism and malicious mischief 

endorsements, insuring the Buildings containing the Units (including all of the Units and the fixtures 

initially installed therein by the Sponsor or by prior construction and any other property usual to the 

servicing and general occupancy, but not including furniture, furnishings, or other personal property 

supplied or installed by Unit Owners) together with all service machinery and equipment contained 

therein and covering the interests of the Condominium, the Board of Managers and all Unit Owners 

and their mortgagees with certificates of insurance, as their interests may appear, in an amount to be 

determined by the Board of Managers but not less than full replacement value.   

 

Section 3. Payment of Common Charges:   

 

All Unit Owners shall be obligated to pay the Common Charges assessed by the Board of Managers 

pursuant to the provisions of Section 1 of Article VI at such time or times as the Board of Managers 

shall determine.  No Unit Owner shall be liable for the payment of any part of the Common Charges 

assessed against his Unit subsequent to a sale, transfer or other conveyance by him.  

 

Section 4. Collection of Common Charges and Assessments:   

 

The Board of Managers shall assess Common Charges against Unit Owners from time to time at 
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least annually and shall take prompt action to collect any Common Charge due from any Unit Owner 

which remains unpaid for more than thirty (30) days from the due date for payment thereof. The 

Board of Managers shall also take prompt action to collect any assessment due from any Unit Owner 

which remains unpaid for more than thirty (30) days from the due date thereof.  

 

Section 5. Default in Payment of Common Charges or Assessments:   

 

In the event of default by any Unit Owner in paying to the Board of Managers the Common Charges 

or any assessment as determined by the Board of Managers, such Unit Owners shall be obligated to 

pay interest at the highest legal rate on such Common Charges or assessments from the due date 

thereof, together with all expenses, including attorney’s fees, incurred by the Board of Managers in 

any proceeding brought to collect such unpaid Common Charges or assessments.  The Board of 

Managers shall have the right and duty to attempt to recover such Common Charges or assessments, 

together with interest thereon, and the expenses of the proceeding, including attorney’s fees, in an 

action to recover the same brought against such Unit Owner, or by foreclosure of the lien on such 

Unit granted by Section 339-z of the Real Property Law of the State of New York, in the manner 

provided in Section 339-aa thereof.  A Unit Owner defaulting in payment of Common Charges or 

assessments shall not be permitted to vote at any regular or special meeting of Unit Owners. Pursuant 

to Section 339(kk) of the Real Property Law, if a non-occupying owner of a condominium, including 

the Sponsor, fails to pay Common Charges when due within 60 days of the due date, the Board of 

Managers may demand and collect rent from the tenant of such unit.  

 

Section 6. Foreclosure of Liens for Unpaid Common Charges:   

 

In any action brought by the Board of Managers to foreclose a lien on a Unit because of unpaid 

Common Charges, the Unit Owner shall be required to pay a reasonable rental for the use of his Unit 

and the plaintiff in such foreclosure action shall be entitled the appointment of a receiver to collect 

the same. The Board of Managers, acting on behalf of all Unit Owners, shall have the power to 

purchase such Unit at foreclosure sale and to acquire, hold, lease, mortgage (but not to vote the votes 

appurtenant to), convey, or otherwise deal with same. A suit to recover a money judgment for unpaid 

Common Charges shall be maintainable without foreclosing or waiving the lien securing the same. 

The proceeds from the sale of any Unit pursuant to this Section shall be used first to pay the unpaid 

Common Charges and/or assessments, plus reasonable attorney’s fees and administrative costs and 

any other lawful liens on the defaulting Unit.  Amounts above this, if any, will be the property of the 

defaulting Unit Owner. If after the sale of Unit for the nonpayment of Common Charges and/or 

assessments, the sale does not recover the full amount due and owing, the Board of Managers has the 

right to assess all the Unit Owners as a Common Expense for the difference between the amount 

received by the Condominium from the sale of the Unit and the amount owed to the Condominium.  

 

Section 7. Statement of Common Charges and Assessment:   

 

The Board of Managers shall promptly provide any Unit Owner so requesting the same in writing, 

with a written statement of all unpaid Common Charges due from such Unit Owner.  

 

Section 8. Abatement and Enjoinment of Violations by Unit Owners:   
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The violation of any rule or regulation adopted by the Board of Managers, or the breach of any 

provision of the By-Law contained herein, or the breach of any provision of the Declaration, shall 

give the Board of Managers the right, in addition to any other right set forth in these By-Laws; (a) 

upon reasonable notice to the Unit Owner, to enter the Unit in which, or as to which, such violation 

or breach exists and to summarily abate and remove, at the expense of the defaulting Unit Owner, 

any structure, thing or condition that may exist therein contrary to the intent and meaning of the 

provisions hereof (provided, however, that no prior notice shall be required in the event the Board of 

Managers shall determine that action is immediately necessary for the preservation or safety of the 

Property of the Condominium or for the safety of residents of the Condominium or other persons or 

required to avoid the suspension of any necessary service to the Condominium); or (b) to enjoin, 

abate or remedy by appropriate legal proceedings, either at law or in equity, the continuance of any 

such breach.  

 

Section 9. Maintenance and Repairs:  

 

a) All maintenance, replacement, or repair to any Unit, ordinary or extraordinary, and to the doors, 

windows, electrical (except Common Elements), plumbing (except Common Elements) and heating 

fixtures and air conditioning units within the Unit or belonging to the Unit Owner shall be at the Unit 

Owner’s expense, excepting as otherwise specifically provided herein.  

b) All maintenance, repairs and replacements to the General Common Elements as defined in the 

Declaration, shall be made by the Board of Managers as a Common Expense, excepting to the extent 

that the same are necessitated by the negligence, misuse or neglect of a Unit Owner, in which case 

such expense shall be charged to such Unit Owner.  Maintenance, repair and replacements in or to 

the Limited Common Elements as defined in the Declaration will be performed as per the 

Declaration.  

 

Section 10. Restrictions on Use of Units:   

 

In order to provide for congenial occupancy of the Property and for the protection of the values of the 

Units, the use of the Property shall be restricted to and shall be in accordance with the following:  

 

a) The Units shall be used for private residences only, except that a Unit Owner may use his Unit for 

any home occupation use permitted under applicable zoning law and ordinances, building code or 

other rules and regulations of governmental authorities having jurisdiction.  Any Unit may also be 

used as a professional office by a resident thereof provided such professional use does not violate 

zoning regulations and provided further that the prior consent of the Board of Managers to such 

professional use is obtained.  Notwithstanding the foregoing, the Sponsor or Sponsor-Designee shall 

have the right, without charge, (i) to maintain general and sales offices in one or more Units or 

elsewhere on the Property, to use one or more Units as models and for other promotional purposes 

and to erect and maintain signs on the Property; (ii) to have its employees, contractors and sales 

agents present on the Property; (iii) to do all things necessary or appropriate, including the use of the 

Common Elements, to sell or lease Units and to complete construction or the Building and to comply 

with its obligations.  
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b) The Common Elements shall be used only for the furnishing of the services and facilities for 

which they are reasonably suited and which are incident to the use and occupancy of Units.  

 

c) No nuisances shall be allowed on the Property nor shall any use or practice be allowed which is a 

source of annoyance to its residents or which interferes with the peaceful possession or proper use of 

the Property by its residents.  

 

d) No unlawful use shall be made of the Property of any part thereof, and all valid laws, zoning 

ordinances and regulations of all governmental bodies having jurisdiction thereof shall be observed.  

Violations of laws, orders, rules, regulations or requirements of any governmental agency having 

jurisdiction thereof, relating to any portion of the Property, shall be eliminated, by and at the sole 

expense of the Unit Owners, or the Board of Managers, whichever shall have the obligation to 

maintain or repair such portion of the Property.  

 

e) No portion of a Unit or other Limited Common Elements appurtenant thereto (other than the entire 

Unit including the Limited Common Elements appurtenant thereto), may be separately rented.  

 

Section 11. Additions, Alterations or Improvements by Unit Owners:   

 

No Unit Owner shall make any structural addition, alteration or improvement in or to his Unit, or 

which affects the exterior of the Building’s Units, without prior written consent thereto of the Board 

of Managers.  The Board of Managers shall have the obligation to answer in writing any written 

request by a Unit Owner for approval of a proposed structural addition, alteration or improvement in 

such Unit Owner’s Unit, within thirty (30) days after such request, and failure to do so within the 

stipulated time shall constitute a consent by the Board of Managers to the proposed addition, 

alteration, or improvement.  An application to any department of the City of New York or to any 

other governmental authority for a permit to make an addition, alteration or improvement in or to any 

Unit shall be executed by the Board of Managers, if required by the appropriate department, without 

however, incurring any liability on the part of the Board of Managers or any of them to any 

contractor, subcontractor, or material man on account of such addition, alteration or improvement, or 

to any person having any claim for injury to person or damage to property arising therefrom.  In the 

event the Board of Managers grants its consent, either affirmatively or by its inaction, to any 

structural addition, alteration or improvement to be made by a Unit Owner, the consent shall provide 

that any such work shall be at the Unit Owner’s sole cost and expense, that work shall be done in 

accordance with all governmental or quasi-governmental laws, rules, regulations, codes and 

ordinances, that all work shall be done by reputable licensed contractors, to be reasonable approved 

by the Board of Managers, with adequate liability, property damage and worker’s compensation 

insurances as shall be determined solely by the Board of Managers (certificates for which shall be 

delivered to the Board of Managers prior to the commencement of construction), that any additions, 

alterations or improvements, shall be maintained in their entirety by said Unit Owner who shall also 

be responsible for any repairs, including structural repairs, to such area in any event, and to the Unit 

and any Common Elements where such repairs become necessary due to additional stresses caused 

by the structural alteration, addition or improvement, or due to improper design or construction of 

the structural alteration, addition or improvement, and such approval shall further provide that the 

Unit Owner shall reimburse the Board of Managers any out-of-pocket expenses incurred by the 
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Board of Managers in connection with the granting of such approval and in connection with any 

services provided to such alteration, addition or improvement; such expenses may include, but shall 

not be limited to, any fees of an attorney and/or fees of an architect and engineer consulted in 

connection with any request by a Unit Owner for approval of such work.   The Board of Managers 

may require, as a condition to consenting to the proposed addition, alteration or improvement that the 

Unit Owner enter into an agreement with the Condominium setting forth the terms and condition of 

the proposed addition or improvements, including, but not limited to, the days and hours during 

which work will be performed. The provisions of this Section 11 which requires the consent of the 

Board of Managers in connection with a structural addition, alteration or improvement shall not 

apply to Units owned by the Sponsor or its designee.  All other provisions of this Section 11 shall 

apply to all Units.  Non-structural alterations and improvements to Units that do not affect the 

exterior of the Buildings may be made without the prior approval of the Board of Managers.  

 

Section 12. Use of Common Elements and Facilities:   

 

A Unit Owner shall not place or cause to be placed in the lobby, public halls, stairways or other 

common areas or common facilities, any furniture, packages or objects of any kind. The public halls 

and stairways shall be used for no purpose other than for normal transit through them. The Sponsor 

and any Sponsor-Designee shall have the right to use of the Common Elements, without charge, for 

the purpose set forth in this By-Law. 

 

Section 13. Right of Access:   

 

A Unit Owner shall grant a right of access to his Unit, to the Manager and/or any other person 

authorized by the Board of Managers, the Manager or the Managing Agent, for the purpose of 

making inspections or for the purpose of correcting any condition originating in his Unit and 

threatening another Unit or a Common Element, or for the purpose of performing installations, 

alterations or repairs to the mechanical or electrical services or other Common Elements in his Unit 

or elsewhere in the Building in which the Unit is located, provided that requests for entry are made in 

advance and that any such entry is at a time reasonably convenient to the Unit Owner.  In case of an 

emergency, such right of entry shall be immediate, whether the Unit Owner is present at the time or 

not. In the event of the exercise of the right of access provided in this Section 13, any costs for 

repairs shall be borne in accordance with the provisions of Section 11 of this Article VI.  Each Unit 

Owner will be required to give a copy of his/her keys to his/her Unit to the President of the Board of 

Managers who shall designate an authorized person or persons to keep the keys and use them in case 

of an emergency.  

 

Section 14. Rules of Conduct:   

 

Rules and Regulations concerning the use of the Units and the Common Elements may be 

promulgated and amended by the Board of Managers. A majority vote of Unit Owners at a meeting 

may overrule the Board.  Copies of such rules and regulations shall be furnished by the Board of 

Managers to each Unit Owner prior to the time when the same shall become effective.  Initial rules 

and regulations, which shall be effective until amended by the Board of Managers are annexed hereto 

and made a part hereof as Schedule A.  
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Section 15. Water Charges and Sewer Rents:   

 

Water shall be supplied to all of the Units and the Common Elements through one or more building 

meters or pursuant to a frontage charge and, the Board of Managers shall pay, as a Common Expense 

except for the Commercial Unit, if any, which shall be separately metered and billed, all charges for 

water consumed on the Property and in the Units, together with all related sewer rents arising 

therefrom, promptly after the bills for the same shall have been rendered.  In the event of a proposed 

sale of a Unit by the Owner thereof, the Board of Managers, on request of the selling Unit Owner, 

shall execute and deliver to the purchaser of such Unit or to the purchaser’s title insurance company, 

a letter agreeing to pay all charges for water and sewer rents affecting the Property as of the date of 

closing of title to such Unit promptly after such charges shall have been billed.  The Commercial 

Unit or Units, if any, shall be entitled to a credit against Common Charges for the portion of such 

Common Charges allocable to water/sewer charges for residential Units.  

 

ARTICLE VII  

MORTGAGING AND SELLING/LEASING UNITS  

 

Section 1. Notice to Board of Managers:   

 

A Unit Owner who mortgages his Unit shall notify the Board of Managers of the name and address 

of his mortgagee and shall file a confirmed copy of the note and mortgage with the Board of 

Managers; the Board of Managers shall maintain such information in a book entitled “Mortgages of 

Units”.   

 

Section 2. Notice of Unpaid Common Charges:   

 

The Board of Managers, shall promptly notify any mortgagee of a Unit, of such Unit Owner’s 

default, including non-payment of Common Charges, in the obligations of such Unit Owner under 

the Declaration, By-Laws, Rules and Regulations, as the same are amended from time to time, or in 

any order of the Board of Managers issued with respect thereto.  

 

Section 3. Notice of Default:   

 

The Board of Managers, when giving notice to a Unit Owner of a default in paying Common 

Charges or other default, shall send a copy of such notice to each holder of a mortgage covering such 

Unit whose name and address has heretofore been furnished to the Board of Managers.  

 

Section 4. Examination of Books:   

 

Each Unit Owner and each mortgagee, prospective mortgagee, guarantor and insurer of a mortgage 

of a Unit shall be permitted to examine the books of account of the Condominium at reasonable 

times on business days.  

 

Section 5. General selling requirements:  

265



 

(a) No Unit Owner may sell or lease his Unit except in compliance with the applicable provisions of 

this Article.  Any purported sale or lease consummated in default of the applicable terms hereof shall 

be voidable at the sole election of the Condominium Board, and, if the Condominium Board shall so 

elect, the selling or leasing Unit Owner shall be deemed to have authorized and empowered the 

Condominium Board to institute legal proceedings to eject the purported purchaser (in the event at an 

unauthorized sale) or to evict the purported tenant (in the event of an unauthorized leasing) in the 

name of the said Unit Owner as the owner, or landlord, as the case may be.  The said Unit Owner 

shall reimburse the Condominium Board for all costs and expenses paid or incurred in connection 

with such proceedings, including, without limitation, reasonable attorney’s fees, disbursements and 

court costs. 

 

(b) Any deed of a Unit and its Appurtenant Interests to an outside Offeror shall expressly provide 

that the acceptance thereof by the grantee shall constitute an assumption of all of the terms of the 

Condominium Documents, and, in the absence of such express language, the same shall be 

conclusively deemed to have been included therein.  

 

(c) Any lease of a Unit to an Outside Offeror shall be in the then current form of apartment lease 

recommended by the Real Estate Board of New York, Inc. subject to such modifications as may be 

approved in writing by the Condominium Board. Notwithstanding the foregoing, however, each such 

lease shall be consistent with the Condominium Documents and shall expressly provide that: 

 

(i) such lease shall be for a term of not less than six months and shall not be for less than an 

entire Unit.  

 

(ii) such lease may not be amended, modified, or extended without the prior written consent 

of the Condominium Board in each instance;  

 

(iii) the tenant thereunder shall not assign his interest in such lease or sublet the premises 

demised thereunder or any part thereof without the prior written consent of the Condominium 

Board in each instance; and  

 

(iv) the Condominium Board shall have the power to terminate such lease and/or to bring 

summary proceedings to evict the tenant in the place of the landlord thereunder in the event 

of (a) a default by the tenant in the performance of its obligations under such lease or (b) a 

foreclosure of the lien granted by Section 339-z of the Condominium Act.  

 

(d) No Unit Owner shall execute any deed or other instrument conveying title to his or her Unit 

without including therein its Appurtenant Interests, it being the intention to prevent any severance of 

such combined ownership.  Any deed or other instrument purporting to affect one or more such 

interests shall be taken to include the interest or interests so omitted, even though the latter shall not 

be expressly mentioned or described therein. No part of the Appurtenant Interests of any Unit may be 

sold, conveyed, or otherwise disposed of, except as part of a sale, conveyance, or other disposition of 

the Unit to which such interests are appurtenant or as part of a sale, conveyance, or other disposition 

of such part of the Appurtenant Interests of all Units. Nothing contained in this Section however, 
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shall prohibit the lease of any Unit without the simultaneous lease of its Appurtenant Interests.  

 

(e) No Unit Owner shall he permitted to convey or lease his Unit unless he shall have paid in full to 

the Condominium Board all unpaid Common Charges and Special Assessments theretofore assessed 

against such Unit and shall have satisfied all unpaid liens, other than that of Permitted Mortgages, 

levied against such Unit provided that if a Unit Owner shall convey his Unit without having paid in 

full all such payments, the purchaser of such Unit shall be responsible for all such payments. 

 

(f) At the time of acquiring title to a Unit and as a condition thereof, the new Unit Owner shall duly 

execute, acknowledge and deliver to the representative of his or her title insurance company (or, if no 

such representative is present, to Sponsor or its designee, or, if Sponsor or its designee is not then the 

owner of any Unsold Unit, to the Condominium Board) for recording in the Register’s Office, the 

Unit Owner’s Power of Attorney required in Article 13 of the Declaration, in the form set forth as on 

Exhibit to the Declaration and the new Unit Owner shall bear the cost of recording the Unit Owner’s 

Power of Attorney. 

 

(g) Any Unit Owner shall be free to devise his Unit together with its Appurtenant Interests by will or 

to have the same pass by intestacy, without restriction, provided, however, that each succeeding Unit 

Owner shall be bound by, and his or her Unit shall be subject to, the provisions of this Article.  

 

ARTICLE VIII  

CONDEMNATION AND TERMINATION  

 

Section 1. Condemnation:   

 

In the event of a taking in condemnation or by eminent domain of part or all of the Common 

Elements, the award made for such taking shall be payable to the Board of Managers, if such award 

amounts to $250,000.00 or less, and to the Insurance Trustee if such award amounts to more than 

$250,000.00. If seventy-five (75%) percent or more of the Unit Owners duly and promptly approve 

the repair and restoration of such Common Elements, the Board of Managers or the Insurance 

Trustee, as the case may be, shall arrange for the repair and restoration of such Common Elements, 

and the Board of Managers or the Insurance Trustee, as the case may be, shall disburse the proceeds 

of such award to the contractors engaged in such repair and restoration in appropriate progress 

payments. In the event that seventy-five (75%) percent or more of the Unit Owners do not duly and 

promptly approve the repair and restoration of such Common Element, the Board of Managers shall 

disburse the net proceeds of such award in the same manner as they are required to distribute 

insurance proceeds where there is no repair or restoration of the damage pursuant to these By-Laws. 

As used in this Section, the words “promptly approve” shall mean not more than sixty (60) days from 

the date of such taking. Holders of mortgages shall be entitled to timely notice of any condemnation 

or casualty loss which affects a material portion of the Condominium or any Unit on which there is a 

mortgage held, insured or guaranteed by such holder. Restoration or repair of the Common Elements 

shall be in substantial accordance with the original plans and specifications without the approval of 

seventy-five (75%) percent or more of the Unit Owners and First Mortgagees, if any, of each of the 

same Units.  No reallocation of interest in the common elements as a result of condemnation or 

partial destruction of the Condominium shall be effected without the approval of seventy-five (75%) 
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percent or more of the Unit Owners and First Mortgagees, if any, of each of the same Units. 

 

Section 2. Termination:   

 

The Condominium may be terminated by the casualty loss, condemnation or eminent domain, in 

accordance with the provisions of the By-Laws, or by withdrawing the Property from the provisions 

of the New York Condominium Act if authorized by an affirmative vote of Unit Owners who own 

not less that eighty (80%) percent in number and in Common Interest of the Units. Sponsor or its 

designees will not vote its interests appurtenant to any Unsold Units for such withdrawal unless at 

least eighty (80%) percent in number and in Common Interest of all other Unit Owners have elected 

for such withdrawal, in which event the Sponsor may choose to vote in favor of or against such 

withdrawal. In the event said withdrawal is authorized as aforesaid, the Property shall be subject to 

an action for partition by any Unit Owner or lienor as if owned in common, in which event the net 

proceeds of sale shall be divided among all the Unit Owners in proportion to their respective 

Common Interests. However, no payment shall be made to a Unit Owner until all liens to which 

his/her Unit are subject are paid off.  

 

ARTICLE IX  

ARBITRATION  

 

Section 1. Procedure:   

 

Any matter required or permitted to be determined by arbitration pursuant to the terms of the 

Condominium Documents shall be submitted for resolution by a panel of three (3) arbitrators in a 

proceeding held in the City of New York, which arbitrators shall be appointed as follows: One 

arbitrator shall be chosen by the Board of Managers, one arbitrator shall be chosen by the Unit 

Owner and the third arbitrator shall be chosen by the two aforementioned arbitrators. The decision of 

the arbitrators so chosen shall be given within thirty (30) days after his or her selection or 

appointment. The decision shall be enforceable in a court of law of competent jurisdiction, in 

accordance with the then existing rules of the American Arbitration Association or any successor 

organization thereto. In the event that the American Arbitration Association shall not then be in 

existence and has no successor organization, any such arbitration shall be held in New York City, 

New York before one arbitrator appointed, upon the application of any party by the Real Estate 

Board of New York.  

 

Section 2. Variation by Agreement:   

 

The parties to any dispute required or permitted to be resolved by arbitration pursuant to the terms of 

the Condominium Documents may, by written agreement, vary any of the terms of Section 1 hereof 

with respect to the arbitration of such dispute or may agree to resolve their dispute in any manner, 

including, without limitation, the manner set forth in Section 3031 of the New York City Practice 

Law and Rules and known as “New York Simplified Procedure for Court Determination of 

Disputes”.  

 

Section 3. Binding Effect:   
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The decision in any arbitration conducted pursuant to the terms of Section 1 and 2 hereof shall be 

binding upon all of the parties thereto and may be entered in any court of appropriate jurisdiction.  

 

Section 4. Cost and Expenses:   

 

The fees, costs and expenses of the arbitrator shall be borne by the losing party in the arbitration or, 

if the position of neither party to the dispute shall be substantially upheld by the arbitrator, such fees, 

costs and expenses shall be borne equally by the disputants. Each disputant shall also bear the fees 

and expenses of his counsel and expert witnesses.   All costs and expenses paid or incurred by 

Condominium board in connection with any arbitration held hereunder, including, without limitation, 

the fees and expenses of counsel and expert witnesses, shall constitute Common Expenses.  

 

ARTICLE X  

CONFLICT 

  

Section 1. Conflicts:   

 

These By-Laws are set forth to comply with the requirements of Article 9-B of the Real Property 

Law of the State of New York.  In case any of these By-Laws conflict with the provisions of said 

statute or of the Declaration, the provisions of said statute or of the Declaration, as the case may be, 

shall control.  

 

ARTICLE XI  

AMENDMENTS TO THE BY-LAWS  

 

Section 1. Amendment to By-Laws:   

 

These By-Laws may be modified or amended by the vote of two-thirds (as that number is defined in 

these By-Laws) in Common Interests of all Unit Owners at a meeting of Unit Owners duly held for 

such purpose.  For as long as there are of one or more Unsold Units, these By-Laws, including the 

Rules and Regulations of the Condominium attached hereto, may not be altered, amended, repealed 

or added to without the consent of the Holder(s) of Unsold Residential Units and the Sponsor.  

 

ARTICLE XII  

MISCELLANEOUS 

 

Section 1. Invalidity:   

 

The invalidity of any part of the By-Laws shall not impair or affect in any manner the valid 

enforceability or effect of the balance of these By-Laws.  

 

Section 2. Captions:   

 

The captions herein are inserted only by matter of convenience and or reference, and in no way 
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define, limit, or describe the scope of these By-Laws, or the intent of any provision therein.  

 

Section 3. Gender:   

 

The use of the masculine gender in the By-Laws shall be deemed to include the feminine gender and 

the use of singular shall be deemed to include the plural, whenever the context requires.  

 

Section 4. Waiver:   

 

No restriction, condition, obligation or provision contained in these By-Laws, shall be deemed to 

have abrogated or waived by reason of any failure to enforce the same, irrespective of the number of 

violations or breaches thereof which may occur.  

 

Section 5. Insurance Trustee:   

 

The Insurance Trustee selected, shall be a bank, trust company or savings and loan association in the 

State of New York, designated by the Board of Managers.  In the event the Insurance Trustee shall 

resign, the new insurance Trustee shall also be a bank, trust company, or savings and loan association 

in the State of New York, designated by the Board of Managers.  The Board of Managers shall pay 

fees any disbursements of any Insurance Trustee, and such fees or disbursements shall constitute a 

Common Expense of the Condominium.  

 

Section 6.  Documents on File 

 

The Board of Managers shall make available to Unit Owners, lenders, insurers of mortgages and any 

other agency or entity which has an interest or prospective interest in the Condominium the 

following: Audited financial statement from preceding year, current copies of the declaration, By-

Laws, and such other books, rules, financial statements and records of the Condominium. 

 

Section 7. Annual Financial Report 

 

An annual report of the receipts and expenditures of the Condominium, certified by an independent 

certified public accountant, shall be submitted by the Board of Managers to all Unit Owners within 

four months after the end of each fiscal year of the Condominium 

 

Section 8. Notice to Mortgagees 

 

Mortgagees and guarantors of mortgagees of units in the Condominium shall be entitle to timely 

written notice of (a) any condemnation or casualty loss that affects either a material portion of the 

project or the unit securing its mortgage and (b) any proposed action that requires the consent of a 

specified percentage of mortgagees (c) any proposed change to the Condominium documents (d) any 

proposed termination of the Condominium (e) any lapse, cancellation or material modification of any 

insurance policy maintained by the association. 
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ARTICLE XIII 

COMMERCIAL UNIT 

 

The Commercial Unit has special rights as set forth herein: 

(i) the Commercial Unit Owner and its Permitted Users, shall have the right, without the 

approval of the Condominium Board, Managing Agent, other Unit Owners, or representatives of 

holders of mortgages on Units to make alterations, additions, improvements, or repairs in or to the 

interior portions of the Commercial Unit, whether structural or non-structural, ordinary or 

extraordinary, and to subdivide and/or combine such Commercial Unit, provided that such 

alterations, additions, improvements or repairs are in compliance with Law and the terms of the 

Declaration and By-Laws; 

(ii) the Commercial Unit Owner and its Permitted Users shall have an easement to use the 

sidewalks adjacent to such Commercial Unit for any purposes permitted by Law, including without 

limitation, food and beverage services and the placement of outdoor seating, tables, lighting and 

signage on such sidewalks adjacent thereto provided the entrances to the Building are not impeded 

by such use. In the event the Commercial Unit Owner utilizes such sidewalks, the cost of 

maintenance and repair of such sidewalk during the period of such use or resulting from such usage 

shall be borne by the Commercial Unit Owner; 

(iii) the Commercial Unit Owner shall have the right to make all arrangements for the prompt  

repair and restoration of such Commercial Unit to the extent the Commercial Unit is damaged or 

destroyed by fire or other casualty; 

(iv) the Commercial Unit Owner and its users shall have the right and an easement (i) for ingress 

and egress through all Common Elements for the purpose of accessing such Commercial Unit or any 

portion of the Building servicing such Commercial Unit; (ii) to install, operate, maintain, repair, 

alter, rebuild, restore and replace any pipes, wires, ducts, vents, cables, conduits or other lines, 

equipment or facilities forming a part of or relating to the Commercial Unit in, over, under, through 

or upon the Common Elements or elsewhere on the Property; and (iii) to erect, maintain, repair and 

replace one or more signs and lighting of such size and content as the Commercial Unit Owner shall 

determine, in the storefronts and windows of such Commercial Unit for the purposes of advertising 

the sale or rental of all or any portion of the Commercial Unit or the operation of any business of a 

tenant or occupant of a Commercial Unit. Notwithstanding the foregoing, the Commercial Unit 

Owner shall not be permitted to erect any signage and/or lighting on the exterior facade of the 

Building above the uppermost portion of the Commercial Unit; 

(v) the Commercial Unit Owner (subject to Sponsor's prior written consent in each instance for 

so long as Sponsor continues to own an Unsold Unit), shall have the right, but not the obligation, at 

such Commercial Unit Owner's sole cost and expense, to alter, modify, and/or restore the exterior 

facade of the Building appurtenant to such Commercial Unit (including storefronts and windows of 

such Commercial Unit) and to create additional means of egress and ingress to such Commercial 

Unit, provided that such alterations, modifications and/or restorations are in compliance with Law 

and the terms of the Declaration and By-Laws; 
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(vi) the Condominium Documents may not be amended or modified so as to adversely affect a 

Commercial Unit Owner without the prior written consent of the affected Commercial Unit Owner; 

(vii) the Commercial Unit Owner shall have the right to sell or lease all or any portion of the 

Commercial Unit without complying with any right of first refusal or transfer fee contained in the 

Declaration or By-Laws; 

(viii) notwithstanding any subdivision of the Declaration or Bylaws of the Condominium, the 

Commercial Unit Owner(s) shall have the right to designate 1 member to the Condominium Board; 

(ix) members of the Condominium Board designated by a Commercial Unit Owner may only be 

removed by such Commercial Unit Owner, who alone will have the right to elect or designate a 

replacement; and 

(x) any decisions by the Condominium Board which solely affect a Commercial Unit may be 

made only by the Member of the Condominium Board designated by such Commercial Unit Owner.  

 

The Owner of any retail condominium unit created as a result of the sub-division of the 

Commercial Unit will retain the same rights afforded the Commercial Unit Owner as set forth herein. 

 

Sponsor for so long as it shall own any Residential or Commercial Unit, with respect to a 

Commercial Unit and the Condominium Board, on behalf of all Unit Owners, shall have the right to 

grant such additional electric, gas, steam, cable television, telephone, water, storm drainage, sewer 

and other utility easements in, or to relocate any existing utility easements to, any portion of the 

Property as Sponsor or the Condominium Board, shall deem necessary or desirable for the proper 

operation and maintenance of the Building or any portion thereof, or for the general health or welfare 

of the Unit Owners, provided that the granting of such additional utility easements or the relocation 

of existing utilities will not prevent or unreasonably interfere with the normal conduct of business 

carried on within the Commercial  Unit or with the use of the Residential Units, and shall not result 

in the imposition of any mechanic's lien against any of the Units. In addition, Sponsor reserves the 

right to install additional fireplace flues and mechanical equipment on the roof of the Building. 

 

Except to the extent prohibited by Law, the Commercial Unit Owner shall have the right, 

without the consent or approval of the Condominium Board, the Unit Owners, Selling Agent, the 

Managing Agent, or the Mortgage Representatives, if any, to: 

a. make alterations, additions, improvements, or repairs, whether structural or 

nonstructural, interior or exterior, ordinary or extraordinary, in, to and upon the Commercial 

Unit (including, without limitation, to the storefronts and windows in such Commercial 

Unit); 

b. change the use or layout of, or number of rooms in the Commercial Unit; 

c. amend the Certificate of Occupancy for the Building as it relates to the 

Commercial Unit; 
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d. change the size of the Commercial Unit by (w) subdividing the Commercial 

Unit into 2 or more separate Units, (x) combining 2 or more separate Units resulting from 

such subdivision into 1 or more Units, (y) altering the boundary walls of 2 or more separate 

Units resulting from such subdivision or combination, or (z) otherwise; and 

e. if appropriate, reapportion among the Units affected by such change in size or 

number pursuant to the preceding clauses their respective Common Interests. provided, 

however, that, with respect to any such alteration, addition, improvement, or change in, to, 

of, or upon the Unit: (i) no physical modification shall be made to any other Unit, and the 

Common Interest and/or Residential Common Interest, as the case may be, or interior 

dimensions of any other Unit shall not be changed by reason thereof, unless the owner of 

such other affected Unit shall consent thereto; (ii) the Commercial Unit Owner shall comply 

with all applicable laws; (iii) the Commercial Unit Owner shall agree to hold the 

Condominium Board and all other Unit Owners harmless from any liability arising 

therefrom; and (iv) such alteration, addition, improvement, repair or change shall not 

jeopardize the soundness, mechanical systems or structural integrity of any part of the 

Building or the safety of any tenant or other persons at the Property. 

 

In the event of the subdivision of the Commercial Unit into separate Commercial Units, the 

owner of each such newly created Commercial Unit shall have all the rights, privileges and benefits, 

and shall be subject to all the obligations of the original Commercial Unit Owner, as provided in this 

Declaration, the By-laws and the Rules and Regulations; provided, however, that the owners of such 

newly created Commercial Unit shall collectively continue to be entitled to designate 1 Member to 

the Condominium Board. 

 

Notwithstanding the foregoing, however, the aggregate amounts of the Common Interest of 

all the Units shall always remain at 100%, and no reapportionment of the Common Interest 

appurtenant to the Commercial Unit shall be made unless there is first delivered to the Condominium 

Board a written certification stating that the new Common Interest has been based upon the factors 

set forth herein. The certification referred to in the preceding sentence shall be delivered, at the 

Commercial Unit Owner's election, by the Commercial Unit Owner, Selling Agent, the Managing 

Agent, or any other Person reasonably acceptable to the Condominium Board.  

 

The provisions of this Article may not be added to, amended, modified, or deleted without 

the prior written consent of the Commercial Unit Owner. 

The Commercial Unit Owner shall have the right, at its sole cost and expense and without the 

vote or consent of any other Unit Owners, the Condominium Board, or the Mortgage Representatives 

(if any), to execute, acknowledge and record in the Register's Office or elsewhere, if required by 

Law, one or more amendments to this Declaration (including, without limitation, to Exhibit B 

hereto), together with such documents, plans and maps as the Commercial Unit Owner deems 

appropriate to effectuate the same:  

i. to reflect any changes in the Commercial Unit and/or the reapportionment of the 

Common Interest of the affected Commercial Unit resulting therefrom made by the 

Commercial Unit Owner in accordance with the terms herein; or  
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ii. required by (x) an Institutional Lender designated by the Commercial Unit Owner to 

make a loan secured by a mortgage on the Commercial Unit, (y) any governmental 

agency having regulatory jurisdiction over the Condominium, or (z) any title insurance 

company selected by the Commercial Unit Owner to insure title to any Commercial Unit, 

as such requirements relate solely to the Commercial Unit; or  

iii. to correct any inconsistencies or scrivener's errors in the Declaration, By-Laws and/or 

Floor Plans.  

iv. to reflect any changes that solely affect the Commercial Unit and do not materially 

and adversely affect the Residential Units and/or the Residential Unit Owners; provided, 

however, that any such amendment shall not (l) change the Common Interest of any other 

Unit, or (2) require a physical modification of any other Unit, or (3) adversely affect the 

priority or validity of the lien of any mortgage held by an Institutional Lender unless the 

owner of such affected Unit (in the event described in subparagraph (l) or (2) of this 

Section) or the holder of such mortgage (in the event described in subparagraph (3) of 

this Section) shall consent thereto by joining in the execution of such amendment. 

 

Any amendment to this Declaration may be executed; (i) if on behalf of Sponsor pursuant to 

the, by Sponsor, (ii) if on behalf of a Commercial Unit Owner, by the Commercial Unit Owner, or 

(iii) if on behalf of the Unit Owners or by the Condominium Board, by any officer of the 

Condominium. If the amendment requires the approval of a specific percentage of Unit Owners 

pursuant to the terms of this Declaration or the By-laws, then there shall be attached to such 

amendment an original executed Secretary's Certificate, certifying that the requisite number and 

percentage of Unit Owners approved the amendment at a duly constituted meeting or (when 

permitted in this Declaration or the By-laws) in writing without a meeting, in which Certificate shall 

be described the number and percentage of Unit Owners so consenting and (if voted upon at a 

meeting) the date and time of the meeting. 

 

Notwithstanding anything contained in the Condominium Documents to the contrary, but 

subject to any limitation imposed by the Condominium Act, no amendment to the Condominium 

Declaration or Bylaws shall be effective in any respect against Sponsor or the Commercial Unit 

Owner if the same would (i) unreasonably interfere with the sale, lease, or other disposition of any 

Unit owned by either of them, (ii) abridge, modify, suspend, eliminate, or otherwise affect any right, 

power, easement, privilege, or benefit granted to Sponsor or the Commercial Unit Owner unless 

Sponsor or the Commercial Unit Owner shall consent to such amendment in writing, or (iii) impose 

any discriminatory charge or fee against Sponsor or the Commercial Unit Owner, unless Sponsor or 

the Commercial Unit Owner shall consent to such amendment in writing. Without limitation of the 

foregoing, the consent of the Commercial Unit Owner shall be required in the event the 

Condominium Board modifies the method of allocation of Common Charges to the Commercial Unit 

as set forth in the Plan in effect as of the date of this Declaration. The Common Expenses allocated 

amongst the Residential Units (in the aggregate) and the Commercial Unit, which may be allocated 

on the basis of usage rather than Common Interest, as set forth in Schedule B to the Plan, as may be 

amended prior to the date of this Declaration, and as permitted by RPL Section 339(m), are deemed 

presumptive evidence of reasonableness. 

 

274



The provisions of this Article may not be modified, amended, added to or deleted, in whole 

or in part, without the consent of Sponsor or the Commercial Unit Owner if the same relate to 

Sponsor or the Commercial Unit Owner. No amendment to the Condominium Documents which 

would materially and adversely affect the holder of any Permitted Mortgage shall be effective 

without the prior written consent of 51 % of the Permitted Mortgagees or a majority of the Mortgage 

Representatives, if any. If the Permitted Mortgagees or Mortgage Representatives fail to respond 

within 60 days after written receipt of the proposed amendment, delivered by either certified or 

registered mail, "return receipt'' requested, the implied approval of such Pern1itted Mortgagees or 

Mortgage Representative shall be assumed. 

 

Notwithstanding the foregoing, the Condominium Board shall not have the right to amend, modify, 

add to, or delete any of the terms of these Bylaws, Declaration of Residential Rules and Regulations 

if the same would materially and adversely affect Sponsor and/or a Commercial Unit Owner, without 

the prior written consent of Sponsor or the affected Commercial Unit Owner. 

275



SCHEDULE A 

 

Rules and Regulations 

Addendum to the By-Laws 

of the 

The Smyth Condominium  

  

Rules and Regulations  

 

1) The units shall be used for residences only, except that the commercial unit, if any shall only 

be used for commercial uses as permitted pursuant to the New York City Zoning Resolution.  

 

2) No industry, business, trade, occupation or professional of any kind, Commercial, educational 

of otherwise, designed for profit, altruism, or otherwise shall be conducted, maintained or permitted 

on any part of the Residential Units.  

 

3) “For Sale”, “For Rent” or “For Lease” signs or other window displays or advertising are 

prohibited to be installed, maintained or permitted on any part of the Property or in any unit therein 

nor shall any unit be used or rented for transient, hotel or motel purposes. Notwithstanding the 

above, the right is reserved by the Sponsor or Sponsor-affiliate or the Board of Managers, or their 

agent, to place, “For Sale”, “For Rent” or “For Lease” signs on any unsold or unoccupied units. 

Commercial Unit Owners are permitted to install signage in their windows and on the exterior of the 

building outside of their unit upon approval by Sponsor while Sponsor is in control of the Board of 

Managers.  

 

4) No Unit Owner or occupant or any of his agents, servants, employees, licensees or visitors 

shall at any time bring into or keep in his unit, any limited common element appurtenant thereto, or 

vestibule, any flammable, combustible or explosive fluid, material, chemical or substance (except 

gasoline in automobile tanks). No waste shall be committed in the common elements or limited 

common elements.  

 

5) No public hall or public vestibule of the Building shall be decorated or furnished by any Unit 

Owner in any manner.  

 

6) All radio, television or other electrical equipment of any kind or nature installed or used in 

each unit shall fully comply with all rules, regulations, requirements or recommendations of the New 

York Board of Fire Underwriters and the public authorities having jurisdiction thereof, and the Unit 

Owner alone shall be liable for any damage or injury caused by any radio, television or other 

electrical equipment in such unit. No such installation shall interfere with reception of the Master 

T.V. antenna.  

 

7) Nothing shall be done in any unit or in, on or to the common elements or limited common 

elements which will impair the structural integrity of the building or which would structurally change 

the building.  
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8) Nothing shall be altered or constructed in or removed from the general common elements, 

except upon the written consent of the Board of Managers.  

 

9) No animals, birds, or reptiles of any kind shall be raised, bred, or kept in any unit or in the 

common elements or limited common elements, except that dogs, cats or other household pets may 

be kept in units, subject to the rules and regulations adopted by the Board of Managers, provided, 

that they are not kept, bred or maintained for any Commercial purposes; and provided further that 

any such pet causing or creating a nuisance or unreasonable disturbance or noise shall be 

permanently removed from the property if the Unit Owner shall fail to abate such disturbance within 

thirty (30) days from written notice from the Board of Managers.  In no event shall any dog be 

permitted in any portion of the common elements unless carried or on a leash, or in any grass or 

garden plot under any circumstances.  

 

10) No noxious or offensive activity shall be carried on in any unit or in the common elements or 

limited common elements, nor shall anything be done therein, either willfully or negligently, which 

may be or become an annoyance to the other Unit Owners or occupants.  

 

11) There shall be no obstruction of the common elements or limited common elements nor shall 

anything be stored in the common elements or limited common elements without prior written 

consent to the Board of Managers except as hereinafter expressly provided. Each Unit Owner shall 

be obligated to maintain and keep in good order and repair his own unit and limited common 

elements to which such Unit Owner has exclusive use in accordance with the provisions of the By-

Laws. However, this provision shall not apply to limited common elements which are only accessed 

by its appurtenant Unit Owner (such as rear yard, roof terrace or balcony.) 

 

12) Except in recreational or other areas designated as such by the Board of Managers or in the 

Declaration, there shall be no playing, lounging, or parking of baby carriages or playpens, bicycles, 

wagons, toys, vehicles, benches or chairs, on any part of the common elements (except that limited 

common elements may be used for the intended purposes). Storage by owners in areas designated by 

the Board of Managers or in the Declaration shall be at their own risk.  

 

13) No clothes, sheets, blankets, laundry or other articles of any kind shall be hung out of a unit 

or exposed on any part of the common elements or limited common elements. The common elements 

and limited common elements shall be kept free and clear of rubbish, debris and other unsightly 

materials, nor shall any rugs or mops be shaken or hung from or on any of the windows, doors 

railings, or vestibules, nor shall a Unit Owner sweep or throw or permit to be swept or thrown 

therefrom any dirt or other substance.  

 

14) Each Unit Owner shall keep his unit or limited common elements to which such Unit Owner 

has exclusive use in a good state of preservation and cleanliness and each Unit Owner shall be 

obligated to maintain and keep in good order and repair his own unit and limited common elements 

to which such Unit Owner has exclusive use in accordance with the provisions of the By-Laws.  

 

15) The sidewalks, entrances, passages, courts, lobby and stairways of the building shall not be 

obstructed or used for any other purpose than ingress to and egress, from the units.  
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16) Unless express written consent to the contrary is given by the Board of Managers as to the 

particular unit in question, fifty percent (50%) of the floor area of each unit (with the exception of 

baths, kitchens, closets and foyers) shall always be covered with carpet, rugs or material equally 

efficient for noise reduction.  

 

17) Each Unit Owner shall be responsible for the cleaning and repair of all windows and window 

panes forming a part of the respective owner’s unit.  

 

18) The agents of the Board of Managers or the managing agent, and any contractor or workman 

authorized by the Board of Managers or the managing agent, may enter any room or unit in the 

building at any reasonable hour of the day for the purpose of inspecting such unit for the presence of 

any vermin, insects or other pests and for the purpose of taking such measures as may be necessary to 

control or exterminate any such vermin, insects or other pests.  

 

19) The Board of Managers, or its designated agent, may retain a pass key to the unit. No Unit 

Owner shall alter any lock or install a new lock or a knocker on any door of the units and storage 

areas without the written consent of the Board of Managers. In case such consent is given, the Unit 

Owner shall provide the Board of Managers, or its agent, with an additional key pursuant to its right 

of access to such premises. If entry is required in an emergency and the key has not been furnished to 

management as required by these Rules, the managing agent (with authorization from an officer of 

the Board) may forcibly enter the Unit without liability for damages or trespass, provided that 

reasonable care is exercised.  

 

20) No window guards, window shades or window decorations shall be used in or about any 

Unit, unless otherwise required by law, except such as shall have been approved in writing by the 

Board or managing agent. Each Unit Owner must notify the Managing Agent, or the Board of 

Managers if there is no Managing Agent, when a child or children ages ten (10) years and under lives 

or resides, permanently or temporarily in the Condominium Unit. Each Unit Owner must install at 

the Unit Owner’s sole cost and expense the required window guards in all windows of the Unit. The 

Unit Owner must maintain all window guards installed in the Unit and shall not remove same until 

permitted by applicable law and in any event, without the written consent of the Managing Agent or 

the Board of Managers.  

 

21) No window frames or mullions may be removed, altered or replaced without the written 

consent of the Board.  

 

22) No heat, ventilator, fan or air conditioning device or shall be installed in any Unit without the 

prior written approval of the Board of Managers, which approval may be granted or refused in the 

sole discretion of the Board of Managers.  

 

23) If any key or keys are entrusted by a Unit Owner or occupant or by his agent, servant, 

employee, licensee or visitor to an employee of the Board of Managers, whether for such unit or 

other item of personal property, the acceptance of the key shall be at the sole risk of such Unit Owner 

or occupant, and the Board of Managers shall not be liable for injury, loss or damage of any nature 
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whatsoever directly or indirectly resulting therefrom or connected therewith.  

 

24) Any consent or approval given under these rules and regulations may be added to, amended 

or repealed at any time by resolution of the Board of Managers.  

 

25) No Residential Unit Owner or any visitor, guest, employee or any client or a Unit Owner 

shall be allowed in the heating, electrical or mechanical equipment areas of the building without the 

express permission of the Board of Managers.  

 

26) All damage to the building or the common elements caused by the moving or carrying of any 

article therein shall be paid by the Unit Owner responsible for the presence of such article.  

 

27) Sinks and Toilets shall not be used for any purpose other than those for which they were 

designed, nor shall any sweepings, rubbish, rags, grease or any other article or substance be thrown 

into the same. Any damage resulting from misuse of any toilet or sink in a Unit shall be repaired and 

paid for by the owner of such Unit causing the damage.  

 

28) In order to retain the structural integrity and aesthetic appearance of the building, no 

additional window or through-the-wall air-conditioning appliances may be installed in any unit and 

no radio, television aerial or awning shall be attached to or hung from the exterior of the building by 

the Unit Owner without consent of the Board and otherwise in accordance with applicable laws and 

rules.  

 

29) Painting of doors to the individual residential units or any portion of the property outside of 

the condominium unit is prohibited.  

 

30) Corridor and entrance doors to the building are to be kept locked at all times, except when in 

actual use for ingress or egress.  

 

31) Complaints regarding the services of the building shall be in writing to the Board of 

Managers or the managing agent.  

 

32) No tag sales, tours or exhibition of any Unit or its contents may be conducted without the 

prior written consent of the Board of Managers.  

 

33) Repairs, alterations or improvement may only be made to a condominium unit on weekdays, 

excluding Saturday and Sunday, between the hours of 9:00 a.m. and 5:00 p.m., unless the Board of 

Managers grants written permission to perform the work at other times.  

 

34) No Unit Owner shall make or permit any disturbing noises or activity in the building, to do or 

permit anything to be done therein, which will interfere with the rights, comfort or convenience of 

other Unit Owners or the tenants or occupants of the building. No Unit Owner shall play or suffer to 

be played any musical instrument, or practice or suffer to be practiced vocal music, or operate or 

permit to be operated a radio, stereo, cd player, dvd player, television, computer, ipod or other loud 

speaker in such Unit Owner’s Unit between 10:00 p.m. and the following 7:00 a.m., if the same shall 
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disturb or annoy any other occupants of the building, unless the same shall have the prior written 

consent of the Board of Managers.  

 

35) A Unit Owner may not permit a guest (except immediate family) to use or occupy the Unit in 

the absence of the Unit Owner for more than 30 days.  

 

36) Except as set forth in the offering plan, no persons are permitted on the roof without express 

written permission from the Board of Managers.  

 

37) Plantings on any balcony shall be contained in boxes of wood, lined with metal or other 

materials impervious to dampness and standing on supports at least two inches from the terrace 

surface, and, if adjoining a wall, at least three inches from such wall. Suitable weep holes shall be 

provided in the boxes to draw off water. In special locations, such as a corner abutting a parapet wall, 

plantings may be contained in masonry or hollow tile walls which shall be at least three inches from 

the parapet and flashing, with the floor of drainage tiles and suitable weep holes at the sides to draw 

off water. Such masonry planting beds shall not, however, rest directly upon the surface of such roof 

terrace or balcony, but shall stand on supports at least two inches above the surface. It shall be the 

responsibility of the Unit Owner to maintain the containers in good condition, and the drainage tiles 

and weep holes in operating conditions. Such Unit Owners shall pay the cost of any repairs or 

replacements rendered necessary, or damages caused, by such plantings.  

 

38) No person who is registered or is required to be registered under the New York Sex Offender 

Registration Act, New York Correction Law '168, et. seq. is permitted to reside or stay overnight in 

the Condominium as an Owner, Tenant, Sub-tenant or guest, etc. under any circumstances.  

 

39) No Unit Owner shall permit any safes or other heavy objects to be installed or placed in his or 

her Unit which exceeds the applicable weight load specifications for the floors of the Unit. No 

waterbeds shall be installed in any Unit unless it shall be established to the Board’s satisfaction that 

the waterbed does not exceed applicable floor load specifications and does not create an undue risk 

of water spillage and, in any event, unless the Unit owner shall obtain the prior written approval of 

the Board of Managers.  

 

40) In the event that the Condominium Board erects a sidewalk bridge or other scaffolding at the 

Building, the Board of Managers shall give due regard to the use of Unit Owners at the time in 

question and shall use best efforts to (i) minimize any disruption to the use of Units or their tenants 

and (ii) not restrict ingress or egress through the exterior doorways to the Units. In furtherance 

thereof, the Board of Managers agrees to consult with the Residential Unit Owners and the 

Commercial Unit Owners, if any, prior to the installation of such sidewalk bridge or other 

scaffolding and to permit any Commercial Unit Owner whose signage will be blocked by the 

sidewalk bridge or scaffolding, if any, to install, at its own cost and expense, appropriate signs upon 

the sidewalk bridge and scaffolding which signs are to be approved by the Board of Managers which 

approval shall not be unreasonably withheld. Any signs are to be installed by an insured installer and 

Unit Owner installing signs must provide liability insurance naming the Board of Managers and the 

Condominium as additional insured, prior to the installation of any signage. Any sidewalk bridge or 

other scaffolding installed shall be a “two-story” structure with adequate lighting.  
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41) These Rules and Regulations may be altered or amended by vote of the Board of Managers, 

as set forth in the By-Laws.  
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May 15,2017 

CERTIFICATION BY EXPERT ON ADEQUACY OF BUDGET 
PURSUANT TO 13 NYCRR 20.4d 

Real Estate Financing Bureau 
Department of Law 
120 Broadway 
23rd Floor 
New York, NY 10271 

Re.: Condominium Offering Plan 
The Smyth Condominium 
Premises: 25-12/16 37th Avenue, Long Island City, NY 11101 

Dear Sir or Madame: 

The sponsor of the condominium offering plan for the captioned property retained our 
firm to review Schedule B containing projections of common charges payable by the owners of 
the commercial units. Our experience in this field includes: the management of approximately 50 
units including 5 commercial units in multiple dwellings in Brooklyn, New York We have been 
in business for over 3 years. 

We understand that we are responsible for complying with Article 23-A of the General 
Business Law and the regulations promulgated by the Department of Law in Part 20 insofar as 
they are applicable to the commercial units listed in Schedule B. We have reviewed the Schedule 
as it impacts upon the commercial units and investigated the facts underlying it with due 
diligence in order to form a basis for this certification. I also have relied on our experience in 
managing residential buildings. 

We certify that the projections in Schedule B for common charges payable by the owners 
of commercial unit(s) appear reasonable and adequate under existing circumstances to meet the 
anticipated operating expenses fairly attributable to such commercial unit(s) for the projected 
first year of condominium operation, and that the allocation of common charges attributable to 
the commercial unit(s) also reflects special or exclusive use or availability or exclusive control of 
particular common areas. 

I!We certify that the estimates in Schedule B for the common charges payable by the 
owners ofthe commercial unit(s): 

(i) set forth in detail the projected common charges for the commercial unit(s) 
for the first year of condominium operation; 

(ii) afford potential investors, purchasers and participants an adequate basis upon 
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which to found their judgment concerning the common charges payable by the 
owners of the commercial units(s); 
(iii) do not omit any material fact; 
(iv) do not contain any untrue statement of a material fact; 
(v) do not contain any fraud, deception, concealment, or suppression; 
(vi) do not contain any promise or representation as to the future which is 
beyond reasonable expectation or unwarranted by existing circumstances; 
(vii) do not contain any representation or statement which is false, where 1/we: 

(a) knew the truth; 
(b) with reasonable effort could have known the truth; 
(c) made no reasonable effort to ascertain the truth; or 
(d) did not have knowledge concerning the representation or statement 
made. 

We further certify that we are not owned or controlled by the sponsor. 

We understand that a copy of this certification is intended to be incorporated into the 
offering plan. This statement is not intended as a guarantee or warranty of the common charges 
fairly attributable to the commercial unit(s) for the first year of condominium operation. This 
certification is made under penalty of perjury for the benefit of all persons to whom this offer is 
made. We understand that violations are subject to the civil and criminal penalties of the General 
Business Law and Penal Law 

Sworn before me this 

~Day of 

HERSHY ITZKOWITZ 
Notary Public - State of New York 

Reg: No •. 021T62280 19 
qualtfied '" Kings County 

Commission Expires Sept. 13, 2018 

Yo&p 
COt~ fL.GTf CON DO f1!lAN AG-tM t tJ! IN ( 

~'f. e.U ~ r11 Eert: I(_ , p fLiZ5 
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STORAGE UNIT LICENSE 

 

 AGREEMENT MADE THIS ______ day of             , 2017 (this “Agreement”) by and 

between the Board of Managers of the Smyth Condominium (“Licensor”), having an office at 25-16 

37 Avenue, Long Island City, NY 11101 and ______________________________, having an 

address at ___________________________________________(the “Licensee”);  

 

 WHEREAS, pursuant to that certain condominium declaration and by-laws for the 

Condominium known as The Smyth Condominium (the “Condominium”) dated ________ recorded 

on ___________________ in CRFN_______________________ (collectively the “Declaration”) for 

the property having the street address 25-16 37 Avenue, Long Island City, NY (the “Property”), the 

Property was submitted to a condominium regime; 

 

 WHEREAS in accordance with the terms of the Declaration, Licensor is responsible for the 

administration of the Residential Section of the Condominium including, without limitation the 

“Storage Units” located in the Building as such term is more particularly defined and described in the 

Declaration;  

 

 WHEREAS, Licensee, owns or simultaneously herewith, Licensee is acquiring a Residential 

Unit, in the Condominium and;  

 

 WHEREAS, Licensee desires the right to the exclusive use of the Storage Unit ___ (the  

“Storage Unit”) for so long as Licensee owns a Residential Unit in the Condominium.  

 

 NOW THEREFORE, in consideration of the foregoing and other good and valuable 

consideration, the parties hereto agree as follows:  

 

1. Subject to and in accordance with the terms and conditions of this Agreement, Licensor 

hereby grants to Licensee, and Licensee hereby accepts from Licensor, a license (the “License”) to 

use the Storage Unit during the term hereof for storage of Licensee’s  personal property and the 

property of occupant of the Unit (the “Permitted Users”) and for no other purpose. Licensee shall not 

store any (i) animals or food, (ii) inflammable, or combustible, explosive or other dangerous items, 

(iii) items which have an objectionable odor or which may spoil or decay or (iv) valuable items. 

Licensee shall not (a) store any property in the Building outside of the Storage Unit, (b) allow any 

other person to use the Storage Unit except in accordance with the terms hereof, (c) deface, damage 

or alter the Storage Unit and (d) keep the Storage Unit locked at all times. 

 

 The term of this License shall commence on date first set forth above, and shall continue on a 

month to month basis thereafter until Licensee give written notice of termination, or unless otherwise 

terminated as provided herein. This License shall automatically terminate in the event that Licensee 

no longer owns a Residential Unit in the Condominium. In the event this Agreement is terminated, 

Licensee shall vacate and surrender possession of the Unit, broom clean, in the condition as it existed 

prior to the commencement of this Agreement. Any property not removed from the Storage Unit at 

the expiration or other termination of this Agreement shall be considered abandoned and may, at 

Licensor’s option, be retained as Licensor’s property or disposed of at Licensee’s cost and without 
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any liability to Licensee.  Licensee’s obligation to observe or perform this covenant shall survive the 

expiration or other termination of this Agreement.  

 

2. Licensee shall indemnify and save harmless Licensor and Licensor’s agents against and from 

any and all liability, loss, damage and expense (including, without limitation, attorney fees and 

expenses) arising from injury to person or property occasioned by the failure of the Licensee to 

comply with any provision in this Agreement, or due wholly or in part to any act, default or omission 

of the Licensee or of any person using the Storage Unit or by the Licensor, its agents, servants or 

contractors when acting as agent for the Licensee as herein provided.  

 

3. Neither licensor nor its agent or employees shall be liable for any theft or damage to any 

property stored in the Storage Unit unless due to the gross negligence of the Licensor. Throughout 

the term of this Agreement, Licensee shall take good care of the Storage Unit and shall repair all 

damage to the Building and the Storage Unit cause by Licensee.  

 

4. Licensee shall pay for all utilities used in the Storage Unit, if any, and shall set up its own 

accounts with the utility company. 

 

5. This Agreement shall inure to the benefit of the Licensor’s successors and assigns and may 

not be modified except by a writing signed by the party to be charged.  

 

 If Licensee shall default in fulfilling any of its covenants or obligations hereunder, in addition 

to any other rights and remedies available to Licensor, Licensor may deny access to the Storage Unit 

until Licensee cures such default, or (ii) terminate this Agreement by the giving of written notice to 

Licensee, whereupon this Agreement shall terminate on the date set forth in such notice. 

 

 Licensee shall, at all times, use the Storage Unit only in a manner which is in full compliance 

with all present and future laws, orders, rules and regulations of all state, federal, municipal and local 

governments, departments, commissions and boards (including the New York Board of Fire 

Underwriters or any similar body) asserting jurisdiction therefor or any direction of any public officer 

pursuant to law, including, without limitation, the police and fire departments of the City of New 

York, which may require the removal or destruction of items stored in the Storage Unit. Licensee, its 

servants, employees, agents, visitors and licensees shall observe faithfully, and comply strictly with 

the Declaration and any and all rules and regulations for the Building as Licensor or its agents may 

from time to time adopt. 

 

6. Notwithstanding anything to the contrary set forth herein, in the event Licensee desire to 

assign this Agreement, such assignment shall comply with the then requirements of Licensor to 

effectuate such assignment, including, without limitation, the obligation to enter into a new license 

agreement with the assignee. Notwithstanding anything to the contrary, the Licensee shall not require 

the approval of the Licensor in the event that the Storage Unit license is assigned to a purchaser of 

the Licensee’s Unit or to another Unit owner. Notice of such transfer shall be gven to the Board of 

Managers 

 

7. All capitalized terms used in this Agreement not defined herein shall have the same meaning 
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ascribed to them in the Declaration. 

 

8. This Agreement shall inure to the benefit of and binding, upon the heirs, executors, 

successors and assigns of the Licensee.  

 

 In Witness whereof, the undersigned have executed this agreement as of the day first and 

above written. 

 

Licensor 

 

 

 

____________________________ 

By:  

 

 

Licensee: 

 

 

 

____________________________ 

By: 
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STORAGE UNIT RIDER TO AGREEMENT  

DATED: 

BETWEEN 25-16 37 AVE OWNERS LLC, AS SELLER AND 

______________ AS BUYER FOR THE UNIT NO. ____ 

AT THE SMYTH CONDOMINIUM  

 

 THIS RIDER TO AGREEMENT made as of the ____ day of __________, 20__ by and 

between 25-16 37 AVE OWNERS LLC, a New York limited liability company, having an office at 

38 West 32 Street, New York, NY (“Sponsor”) and _________________, having an address at 

________________ (“Purchaser”).  

 

 This Rider (the “Rider”) amends and modifies that certain Agreement (the “Agreement”) by 

and between Sponsor and Purchaser with respect to the above referenced Unit in the condominium 

known as The Smyth Condominium located at 25-16 37 Avenue, Long Island City, NY (“Building”). 

In case of any inconsistencies between any of the terms and conditions of the Agreement, including 

any handwritten modifications thereto, and the terms and conditions of this Rider, the terms and 

conditions of this Rider shall prevail. All of the paragraphs and provisions contained in this Rider are 

incorporated into the Agreement and made a part thereof with the same force and effect as if therein 

originally contained. 

 

 1. Upon and subject to the terms and conditions set forth in this Rider, Sponsor agrees to 

sell and grant, and Purchaser agrees to purchase a license to use a storage unit designated as Storage 

Unit ____ (the “Storage Unit”) simultaneously with the closing of title to the Unit. The license to use 

the Storage Unit (the “Storage Unit License”) shall be substantially in the form as set forth in Part II 

of the Condominium Offering Plan. The Purchase Price for the Storage Unit License is 

$___________________ (“Storage Unit Price”) which is separate from and in addition to the 

Purchase Price for the Unit. The Storage Unit Price shall be paid at the closing of title to the Unit by 

Purchaser delivering a good certified check of Purchaser or official bank check payable to Sponsor or 

such other party as Sponsor may designate upon not less than two (2) days notice. Purchaser shall be 

responsible for the payment of transfer and other taxes, if any, that are associated with the Storage 

Unit License. 

 

 2. A default by Purchaser under this Rider shall constitute a default under the Agreement 

for the Unit and any other default by Purchaser under the Agreement for the Unit shall constitute a 

default under this Rider entitling Sponsor to those remedies as more fully described in the 

Agreement and the Plan. 

 

 3. This Rider is to survive the closing of title to the Unit. 

 

In Witness whereof, the undersigned have executed this agreement as of the day first and 

above written. 

 

SIGNATURE PAGE TO FOLLOW 
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Sponsor: 

 

 

 

____________________________ 

By:  

 

 

Purchaser: 

 

 

 

____________________________ 

By: 
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PARKING SPACE RIDER TO AGREEMENT  

DATED: 

BETWEEN 25-16 37 AVE OWNERS LLC, AS SELLER AND 

______________ AS BUYER FOR THE UNIT NO. ____ 

AT THE SMYTH CONDOMINIUM  

 

 THIS RIDER TO AGREEMENT made as of the ____ day of __________, 20__ by and 

between 25-16 37 AVE OWNERS LLC, a New York limited liability company, having an office at 

38 West 32 Street, New York, NY (“Sponsor”) and _________________, having an address at 

________________ (“Purchaser”).  

 

 This Rider (the “Rider”) amends and modifies that certain Agreement (the “Agreement”) by 

and between Sponsor and Purchaser with respect to the above referenced Unit in the condominium 

known as The Smyth Condominium located at 25-16 37 Avenue, Long Island City, NY (“Building”). 

In case of any inconsistencies between any of the terms and conditions of the Agreement, including 

any handwritten modifications thereto, and the terms and conditions of this Rider, the terms and 

conditions of this Rider shall prevail. All of the paragraphs and provisions contained in this Rider are 

incorporated into the Agreement and made a part thereof with the same force and effect as if therein 

originally contained. 

 

 1. Upon and subject to the terms and conditions set forth in this Rider, Sponsor agrees to 

sell and grant, and Purchaser agrees to purchase a license to use an automated parking space license 

simultaneously with the closing of title to the Unit. The Purchase Price for the Parking Space License 

is $___________________ (“Parking Space Price”) which is separate from and in addition to the 

Purchase Price for the Unit and shall be paid at the closing of title to the Unit by Purchaser delivering 

a good certified check of Purchaser or official bank check payable to Sponsor or such other party as 

Sponsor may designate upon not less than two (2) days notice. Purchaser shall be responsible for the 

payment of transfer and other taxes, if any, that are associated with the Parking Space License. 

Purchaser acknowledges that there is a monthly fee associated with the Parking Space of $______. 

 

 2. A default by Purchaser under this Rider shall constitute a default under the Agreement 

for the Unit and any other default by Purchaser under the Agreement for the Unit shall constitute a 

default under this Rider entitling Sponsor to those remedies as more fully described in the 

Agreement and the Plan. 

 

 3. This Rider is to survive the closing of title to the Unit. 

 

In Witness whereof, the undersigned have executed this agreement as of the day first and 

above written. 

 

SIGNATURE PAGE TO FOLLOW 
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Sponsor: 

 

 

 

____________________________ 

By:  

 

 

Purchaser: 

 

 

 

____________________________ 

By: 
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TUCHMAN, KORNGOLD, WEISS, LIEBMAN S GELLES, LLP 
COUNSELORS AT LAW 

BERT TUCHMAN 

6 EAST 45TH STREET, NEW YORK, N.Y. 10017 

(212) ~87·3747 

PAUL J. KORNGOLD 

ERIC S. WEISS 
DoNAU> LIEBMAN 

BREITJ. ContJEB 
YUHTYNG T. PAllA* 
GRACE A BETANCOURT 

PHILIP M. PLATZ n 

25-16 37 Ave Owners LLC 
38 West 32"d Street 
Suite 1000 
New Ymk, NY 10001 

RE: 25-16 37 Avenue 
Block 368, Lots 21 & 22 
Borough of Queens 
Cityof'New York 

Dear Sir or Madam: 

.FAX: (212) 59$-4459 
WALTER R. GELLES (RET.) 

' ALSO ADMlT:rfD IN<;f B Nl 

•• ALSO ADMITTED iNN/ 

November 21,2016 

This letter is. in response to your request for an opinion and projection of the estimated 
real estate tax assessments and taxes upon the completion of construction and creation of a 
c<mdominiu1n. 

You }1ave requested our opinion concerning the real property .t<lx: assessment to be levied 
upon the captioned premises as well a:;; the taxes for the budget year for theJirst ye,at of' 
cohdominhtm operation which you .have advised us will be the periodJ anuary 1, 2019 through 
Decethbet 31, 2019. You haVe advised us that the projectwilLconsist of the construction i:l 
residential multiple dwellin~ containing fotty;.. one residential units plus a below grade 
community facilitylmit, a parking tmit, a retail unit and an office· unit. Ymthave·advised us the 
con~tructionJias commenceq and you expectcon~truction to .be completed by February of2Q18. 

Ii1 order to prepare this letter at1d the opinion set forth herein, you have supplied us with 
cettalrt irtfc>'l'ii:Uition ttpoh which We have relied. This information includes your purchase pl'ice 
anl:l YQl.l!" estimated constrl,lction co$ts: Y o.u have also ;supplied us with a square footage analysis 
of tire project at1d pll:(ns prepat~d by the office ofBr¢nt M. Pottet' Atchitects. We have also 
examined publicly available web sites maintained by tbe NYC Department of Buildings and 
Department of Finance; 

We hav¢ also cons.ideredthe recet'lt tax assessmenthistolyofthe property, the costofthe 
new project, the potential income for the~ new .structure (if operated as a rental), comparable 
properties in the BorotJgh ofQuee.nswbich have be.en n:ewlycoristructed or undergone 
renovation as well as market conditions in the general area. 
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In predictilig the future assessed value, we have given consideration to the following factors: 

. l, The current claimed standard of as~essme.nt used by the Real Property Division of the New 
York City Department of Finance is t() assess at 45% ofyalue. 

2. The estin1ate ofthe cost ofthe constructio11 will be a factor. 

· 3. The potential capitalized net income of the property if operated as a rtmtal. 

4. Tax Assessments of compan~ble propetiies. 

Real Estate Tax Assessments in New York City are made on a fiscal year basis numing 
from ,Tuly 1 of any one year to the nextsucceeding June 30. The status ofthe building on 
January 5 of any one year is thebasis ofthe assesstne.nt for the fiscal year beginning that July l. 
Since you have advised u.s that co.nstrtlction will be complete by February of2018, for the 
purposes of this opinion we are assuming that for the 2018/2019 tax year, the assessed value 
shall be. fixed as if the construction is completed as of January 5, 2018 

The :final assessment roll containing the final20l6/2017 assessed values was published 
on May 26, 201() and showed the Jollowlr1g Yalues: 

Lot 

21 
22 

Actual Assessed Value 

$131,850 
.$202.950 

Tra}lsition Assessed Value tax Class 

$120,150 4 
$202,950 4 

Real Prope1iy Tax Law Section 581 provides that cooperative and condominium 
apartments shall be assessed for tax purposes as,ifthe bulldihg was a cmnparablerel1t~l property, 
Thus, the Department ofFinance is prohibited ftom utilizin~ the sales prices ofthe in~ividual 
¢ondomh1ium units in detennil1irtg the assessed valuatiol1. Therefore the priCes that you set h1 
yotlt' offering plan an4 any subsequent.sales or tesales are not relevant in determining the 
assesseq value oftJJ.e property Qr oftl1e indiVidu111 c<mdominium pnits. Upon.co:nvetsioh to a 
condominium and after an application is submi~ted by you, the New YorkGity Department of 
Finance shall assign individual tax. lot numbers to each of the condominhun UtJ.its. The 
residential cmidominium units will be designated as ta:x class 2 property and will pay on the 
class 2 t~.xtateatld the retail coi)dominiurrrunits. wHl be designated as tax•cJass4 _property and 
will pay on theclass4tax tate; The 2016/2017class 2 residential tax rate has been sefat 
$12.892 fore.ach $100_ of assessed valuation and the 2016/2P 17_ class. 4 commerci.a1 tax rate has ,·,. . '. .. . ·. . . .... 

been set at$10.574 for each $100 ofassesse<l yaluation. 
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Real Property Tax Law Section 1805 provides forth~ creation ofa tri!nsiti(.)nas$essment 
systeni within the Cicy of New Yoi·k. Under the transition assessment .system, the usual increase. 
in the actual assessed value ofa pro petty betWeen one year arid the next is ,phased in over a five 
year period in equal installments. The five year phase in do.es not apply to new constl'uction or 
other increases du.e to physical improvements to th¢ ptop¢rly. lncr¢as¢s 'due to such physiCal 
improvements or new constructio11 are added in full to the next ye&r's assessme11t. Putsuant to 
Real Property Tax Law Section1805, the taxable assessment is <,ietem1inetltq he the lesserofthe 
actual assessed vafuation or the transition assess.ed valuation. We believe that there will be an 
incteaseirt value fottax year20l8/20l9 as atesult of the new cotlstruction whichwill be placed 
on the assessment rolLimmediately and not subjecHo the five yt)ar phase in as' well as a genetal 
equalization increase dtte tp the changes in use ofthe building. · ln s:Qbseqrtertt futUre years, part 
of the increases we project in assessed value will likely resultin the taxable assessment being 
increased and based oil a.phased~in transitionassessedvalue; 

On June 25, 2015 the New York State. Legislature passed legislation extending property 
tax abatern,ents for .horuepW11.ers in New York City <;ooperatives and. condominiums through June 
30, 2018 atthe rate of17.5% with buildh1gs 'Yithaverag~ a,ssesstnel'tts<greater than $60,000 pet 
unit. The law makes additional changes from the prior law which may eliminate SJJCh abatement 
benefits for uhits which are.notthe primary residenceofthe owner. The law further litni~s the 
benet1ts to a maximum of three units in:the bnflding, one of which must be the primary residence 
ofthe ownet. l3uili:iings which receive a 421 ~a tax exeliiption are .. not eligihle for this tax benefit. 
I tis set forth later in this letter that this. building may receive 42I.;a tax benefits. Therefore~ in 
predicting the taxes on this ht1ilc.ling we have·nPt giveQ ®Y ~~msicletadontp th.ist~x b.e11ent, Unit 
owners are advised to beware of various filing deadlines· that p1ay be includetl ifthe law is 
extertded to be ii1 effect at the expil'ation of the 421 .;,a .benefits. as well as possible changes in tbe 
level of abatement and elfgibility. 

We caution you that it is possible that tln~rewill nothe an official apportionment of the 
assessmentforihe tax liability among the units Qntil suc.h time l;lS an offt~;.:ial apportionment of 
the assessed value is made and becomes effective. You should ex.plain in your offering plan how 
taxes are to he allocated an1ohg.un1t owners prior to the apportiomnent ofthe tax lots which may 
be substantially different than the ulunbers set forth: 11ereih. 

Predicated upon the foregoing, it is our opinion that for the total actual assessed value of 
the property will be $5,000,000 forthe 2018/2019 tatc ye~u- and we hc.tve utilized.thosen"!-"unbers. 
in estimating the real estate taxes for the initial budget year and the first p()st construction tax 
year. 

We have been aqvise(j that itt (letennh;iing the. assessed values for the individual units, the 
current procedures of the New York City Depl;lrttnent o.f1~inance calls for t.he locking~in of the 
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common interest (elements)percentages (Unit Allocation Factor or l)AF) extracted from the 
condominium declaration filed with the Department of Finance, StJrvey office and registered at 
the City Register. Thus the initial allocation of the assessed value of all units should be based on 
the common inte1·est as set forth in the condmninium declaration. You have advised us that 60% 
of the common 'intetests will be applied to the tesidential units and the balance to the retail 
commercial· unit. · · 

Therefore assuming the . .class 2 tax rate increases to $13.25 for each $1 00 of assessed 
valuation and the class 4 tax tate Jncteasesto $11.00 for $1.00 of assessed valuation, we make the 
following projections o:f the real estate taxes for the budget year January 1, 2019 through 
December j 1, 2019 prior to afiy t~x abat¢tnents or tax ¢xemptious: 

Unit 

Residential 
CommerCial 

January 1 ~ 2019 through December 31, 2019 

Assessc;!d Value 

$3,000,000 
$2,000,000 

Tax; Rate 

13.45% 
11.00 

Tax 

$397;500 
$220,()00 

Yo\fhave also asked us for an estimate of taxes assuming the nonresidential ·units are eligible 
for. an Industrial Commercial Abatement Program (ICAP) tax benefit The ICAP program is a tax 
ab?tement ptogram CQV~ring n.onr~sicJenHal proj~,ctslocated in tbe City orNew York .. It is' designed 
as a taxincentive to encoumge construction .and rehabilitation ofthese properties; Buildings (or 
individual cm1dominium units} such as parking garages, h()tels, retairbqilqil)gs, shopping centers, 
office buildings, factoi1esand warehouses are among the eligible types ofproperties, although they 
e~ch rec¢ive. different benefitamou.nts deperrdhlf~ upo11lo.cation and use, The lCAP program has 
replaced the previ<ms nonresidential tax incentive program known as the Industrial and Commet;cial 
Incentive Prog~anr(ICIP). ICIP grMtedtax e~~mptio.ns b.as~d ontheJn.ctease in assessed value 
resulting from new construction orrenovation, the ICAP program grants tax: abatements based 011 the 
increase it11;eal estate taxes resulting from new construction or renovation. Provided,you, satisfy the 
technical requirei11e11ts oftheJCAP law as implemented and interpreted by the New York:City 
Departtuent:offlnance, thetlomesidemial condominium units are entitled to the tax abatement 
as-:-of-right and the New Yotk City Department of Finance does not have discretion with which to 
deny the tax abatement. 

In order to. be eligible for the Industrial Commercial Abatement Program, a preliminary 
applica:ti"on for st:rch tax benefits ri1t:tstbe filed prioi' to commencement ofconstruction. )'out 
preliminE~;ry application was tiled on June 15,2015, the same day as issuance of your building penuit. 
We have cQnsulted with the Pepatttll.ent of Fina11ce and the administtators ofthat prograril haVe 
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orally confirmed to us that such filing meets the time requirements. In the event that at a later date 
the Depat'tment ofFhuince detennines that such filing was not timely, ICAP tax benefits will not be 
granted and this. opinion ccmcerning ICAP eligibility will be of i1o force and effect and you accept 
this opinion 1Jpon the condition that we accept no H&bility to you or any tmit pu~·chaser if at a later 
date the advice given to us stating you are so eligible isreversed. In addi.tion to filing the preliminary 
ICAP application in a timely manner, a final application for !CAP tax benefits musfbe submitted to 
the Department of Finance within one year after the initialpermit is issued by the Department of 
Buildings. You have timely submitted such application. 

Applicants for theJCAP program rnust make a minjnmm- .reqJ,lired expenditure equal to at 
least 30% of the taxable assessed value of the property's Taxable AssessedVal4e no late1· than fottr 
years from the date the building permit was first issued or from the statt of construction if no permit 
is requited. The taxable assessed values of the property tol' the tax year 2015/2016 is $338~ 774. 
However, .since you will he., only &pplying for the commerci&l units, the allocated 2015/2016 assessed 
value bas~d on the common interest percentages is only $10 I ,632 and you will be spending well in 
excess of 30% of that &mount. 

In addition to timely filing. a. preliminary application and final application and meetingthe 
minimum requited expenditure, the law also requires thatthe annual real property income and 
e~pense statement be tiled with the New York beparttnent ofFinance, a report of all.current 
cons~ctjon be f11edwith tht1 Dep}lrtment ofFina11ce {)ll a semiam1ual basis and ·a fimil application 
for ICAP benefits be filed within one year after the date the fitst building permit was issued for 
construction work. Once the TCAP application has been approved, there is & requirement to file a bi­
ammal Certifi.cate of Continuing Use with the Department of Finance certifying as to the cunent use 
ofthe ptopetty and other tniscellaneous information. Tti addition to the filings with the Depaiitnent 
ofFinance, thet:e are also additionalfillng requirements with the New York City 'Department of 
Stnf.l.I! I;lusiness Servic¢·s. The fiH11g withthe Department of Small .Bushtess S¢rvices Js 
predominately apaperwork requirement but also requires an outreach to minority and women 
contractors. You have advised us that you will comply with these requirements as ~et forth in greater 
detail below in this letter. 

The !CAP taxbenefltis an abatement of real estate taxes by the amount by which the post 
completionreal estat~taxoQ a buil(iing ex(:eeds ll5% ofthe preconstnJction ta?C. Thet¢.fotethe; 
ICAP tax benefit does not eliminate real estate taxes, it only results in a partial;. but nevertheless 
substantial; abatement of the real estate taxes. 

this projectwili he takingplaceinan areaofQueens thads denornlnated a special 
commercial area~ One condominium unit is ptojected to be· 100% retail, a portion of the ICAP 
l;lenefits are pha$ed out f;tfter lS years. The amount ofthe abatement is measured from the petiod of 
commencement of work to the tax year following completiqn ofwm·J<.. FQr the t:et~il unit, the 
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abateme11t tiuts irt full for 15 yeats for 90% of the abatement amount and in the 12\11 through 15111 

years phases out on a 80%-60%-40%-20% basis. FM 1 o% of the abatement runount, the initial 
abateme11t lasts for 16 yeats and in the 17th through 2.5th yeats it'declihes oh a basis of 90%~ 
80%-70%-60o/o-50%-40o/o-30%-2Q%-1 Qo/o. For w1its that contain less that;tl Oo/o retail space, the 
benefit is 100% of the eligible amount for 16 years ancl in the 17th throtlgh25th years it deGlirtes. on a 
basis of 90%-80%,.70%-60%-50%-40%-JQ%-20%-1 0%. After 25 years. there no longer is an !CAP 
abatement. 

For those not1-retall urtits which are eligible there is additional iilf1ation protection in the 
years. 2 through 13 of the· abatement period, where any )ncrease in ~ax liability qver the prior Year that 
exceeds 5% results in the excess amount of tax being added to the 'abatement base. The !CAP 
inflation tax benefit does not cover a physical change in the property resulting in a physical increase 
of the assessed value. 

To recap; the following milestones must be achieved irt order to receive !CAP betwtits; 

1. Preliminary Application must be filed with the NewY ork Clty Department of Finance prior 
to the commencement of constl'uction or the issuance of an alteration or new building permit. 

2. If the project's projected allocated costs exceed '$7$0,000 butare less than $1 ,SOO,QOO, the 
applicant and general contractor must search tl,le ot1line direct(lryfotOity certified 
M/WBE fitms and submit a Compliance Report to both the Department of Small Business Services 
ai1d the Department ofFi11futce; 

3. lfthe project's 'co$ts .exc.eed $1,500,000 but ate less than $2,500~000?theapplicant and. 
general .contractor must se~;~tch the online directory ror City certified M/WBE s.ubcontractors and 
suppliers and solicitpids (norequitement to awaril a contract) from three .s.u.ch qompaniesfor each 
trade. A Compliance Rep01t must be submitted to both the Department of Small Business Services 
and the DepaiitnentofFinance. 

4, If the project's tosts exceed $2,500,000, the applicant and general contractor must search the 
online directory for City cettified M/WBE subcontraCtors and;supp1iers and solicit bids (no 
·requirement to award a contract) from three such pompauies for e~chtrade. A Compliance Report 
must be submitted to both the Department of Small Business Services and the Department of · 
Fhmnce. Additioi1alty, the applicant, general contractor, and subcontractors with contracts exceeding 
$.1,000,000 niust submit Construction EmploymentRepoli to the departmentofSmall Business 
Services. 'The. agen~y must approve of the project prior to the conimencement ofconstruction, 
Subcontractors with contracts exceeding $1,000,000 must submit monthly l)ayroll reeo:tds and 
workforce utilization updates. Subcontractors with C01)tl'acts less tha11.$l;Q()Q,OQO must.s.ubmit a 
"Less than$1,000,000" certificate. 
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5. A final application for ICAP benefits must be submitted to the Depatimetlt of Finance within 
one year of the first building pem):it being issued. 

6. An updated architect's narrative at;Hi statement of Final Constrt!Ction costs by a CertHied 
Public Accountant must be provided post completion. 

We believe that when the new construction of the buildh1g as set forth to us by you is 
completed as contem.plated,. &nd. provided you are in compliance with all of the rules and procedures 
of the ICAP tax benefit ptogtam and thi1ely submit al1 requil'ed paperwork to the NewYotk City 
Department ofFinance and Department ofSmall Business Services, tl1e new commercial 
condominium tax lot will be entitled to receive a patti~l abatement of real prqperty taxes for a 
twe1lty..,five (25) year period pursuant to the Industrial and Commercial Abatement Program as 
desodbed in thisJettei'. Altlioughyol1 are t1sihg a budge! yearc6mmencirtg oil January l, 2019, since 
you won't conlpl(1te construcHon ttntiLafter January 5, 20l8,theiCAP abatement will not go into 
effect until July 1, 2019, ·In addition, such effectivetle$$ shall also require tl)at the sepatate 
condominium tax lots have been created and are ref}ect~d in the bHling system Qf the New York City 
Department of Finance. Based on our projection, we estimate the initial taxes for the, c0mmerciaJ 
condon1inium units torthefirstsix months of the initial budget year to be $110,000 and only $8.,571 
fot the second six rhontM for a total initial budget year tax for the nonreside11tial units of$118,511. 

The 421-aTax Exemption progr1:1m Wa$ enacted purs11ant to Section 42.1 ~·a ofthe Re.al 
Property Tax Law of the State of New York ("421-a"), Sectionll ~245 ofthe Administrative Code of 
The City of New York and has been in)plemented through regulations pl·omttlgated by the New Yotk 
City Depattment of Housing Preservation and Development (hereinafter refem~d to as "HPD"). The 
lawis designed to encoJ.1tage consttuction ofn.ew multiple dwellings byofferi11g an exemption from 
real estate taxes fora period of years. The exemption covers the increase in assessed valuation 
resulting from constmction of a new b11ilding over the ptior~;tssessed valuad<;>n· o,ttthe property and 
eliminates (subject to a "cap" on theincrease discussed below) for a period of years any taxation on 
that increase in assessed valuation. The exemption does not eliminate all real estate t~es. 

We have been advised b)' you and/or your repteseiUatives that (1) prior to the commencement 
ofconstruction and on a date three years priotto commencernent, the property met the 
ungentt_ili:z;ationrequirements ofth.e regulatiol1s,.(2) all work will.beperf'ormed in accotdante with 
law and thatall required filings have or will be made with the Department of Buildings ("DOB') and 
all age11Cies having the appropriate jurisdiction and that any inconsistencybetween curret)t DOB 
±ilirtgs will be atnende.d to reflect the information contained in this Jetter; (3) construction has 
.co1nmenced in June of2015, tas the term "commei'lcement" is defined ii1 the> applicable 421-a 
regulations) and construction is expected to be completed (as the tetm "completion;' is defined in the 
ClJ11'ent 42l.;a regl,ilations) in Feb-ruary of2Q18; blJf in no event later thanj6 months after 
commencement. 
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The applicable 421-a rules and regulations define Commenceme11t of Construction in part as 
follows: 

Cotnmen.cement of con!Hructitm, (a)(l) the later to occur (~f (i) the date upon which a new 
meta.tqr concrete structure to .be incorporated into the multiple dwelling that shall pel:form a load 
bearingfunction.for such multiple dli,elling is installed; or (il) the date upon which a building ol' 
alteration permit fiJr the multiple dwelling (bq.sed upon architectural and str~tctural plans approved 
by the Department ofBuildings) was issued by such department; or 

(2) if a project include~· new residential constructionandthe concutrent convet'sion, alteration or 
improvement of q. pre-existing building or structure, the laterto occtw of (i) the date upon which the 
actualconstructt.on oft he conversion, alteration or improvement oft/:lepre-existbtg building ot' 
structure begins; or (ii) the date upon which an alteration permit.for the multiple dwelling (based 
upon architecturdl and structurcllplans approved by theDepartment of Buildings) on which ihe 
acJual c.anstruction of the. conversion, alteration or improvement takes place, was issued by such 
departme~t; 

You have advised usthat such commencement has occurred pursuant to t}re filing of a new 
building (NB) application with the·DOB andthe .subsequent issuance of a permit and we will be 
j)Jovided with the approptiate cettification from your ai'chitect in connection with the 421-a 
~pplicationfqr tax benefits. The nwords of the DOB setJorth thata new building permit 
was i$sued on June. 15, 2015 at1d you nave advh;ed tJS. that the physical construction contaitJ.ed in the 
definition of commencement simultaneously commenced. 

The 42I...;a rules and regulations define Completion of Construction as follows: 

Completion of construction. "Completionofconstruction'1 shall mean the date upon which 
either a Temporary.(:~!,rt?ficate ofOc:ctrpanpy is isstJed.for a/lrestdential areas ii1 the mu!Uple 
dwelling or a Permanent Certificate of Occupancy is issued for the entire building. 
The 4 21-a regulations require construction to be completed Without "undue delay''. . Provided 
construction is completed within 36,months, the construction shall be deemed .to have been 
Goinpletecl wi.tho.ut undiU;l delay.. We caution you that you rnustobtain a te~porary certificate of 
occupancy for aU residential unit.s within 36months of commencement or you risk losing your 
421.-a b~nents an(l this letter pt()jecting 421-a benefit$ .may be btjebpardy. 

Local Law 107 of2005 requires that all421-a projects use Energy St~r appJiao<;e$, water 
heaters alld boilets. Regulations are now in effect which mandate that applicants for 42J.,a benefits 
GOlilply withth¢se Enetgy St~w t'eqtdtetnertts.ih orderto receive 421-atax benefits. As patt ofthe 
application for :a 42l~a certificate of eligibility, the you will have to provide an affidavit confirming 
that you lw,v~ complied with t]le Energy Star req4itements. 

In order to be. eligible for 42l.,a tax exemption benefits, there are certain preconditions which 
must be tnet. The tilajorprecondition, as set forth in the regulations is the site eligibility test In 
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order to be eligible for 421 ~a tax exemption benefits, the land on which the project is located must 
have been "vacant, predominantly vaoarit~ underutilized or improved with a non•conforming use on 
the opetative date." "Operative date" is defined in the regulatioml to be the date 36 months prim· to 
commencement of the project. · 

Regulation Section 6-02(f)(3)(F)sets forth the applicable site eligibility test for lot 22 as 
follows: 

(F) EXcept as ptovided il1 subpatagraph (G) of this paragraph, comrrien:cement of 
cqn~truction occurred on or after October 30, 2002 o.n land that was improved with a 
nonresidential bt1ilding or buildings · 

(a) each of which contained: 

(1) no niore than the permissible floor area tatio for flon-residential buildings it1 the 
zoning district in questiot), and 

(2) (I) a f1oor area ratio which was seventy~ five percent (75%) or less of the 
maximum floor area ratio for residential buildii1gs in such zoning distdct, or {ii) if the 
land was notz~medto pennitresidential use on the operative date, had a floor area 
ratio which Wf\S ~eventy-five percent (75%) or less ofthe t1o,orarea tatio ofthe 
residentfal building whi<::h replaces such non-residenthll building; 

You have provided us with an aflidavitfrom Brent Porter. a registered architect, S(!tting forth 
that this building meets this test on lot 22. 

With tesp~ct to Iot.21, an e~(ltnination ofth:e 20Tl/2012 assessment roll, (Which covers the 
tax year three years prior to tlw commencement of construction), shows a building assessed value 
equal to less than 75% of the land assessed value, The 421-a rules proviqetbat if the building 
assessed value is le.ss than 75% of the land assess.ed value, the tax lot passes the site eligibility test. 

421 -a tax exemption benefits are available only to new multiple dwellings which cannot be 
usedfot Hotel prSingle Room O<::cupancy ptttposes. We have beeJtadvis.ed that thetewill notbe any 
Hotel or Single Room Occupancy in the Building. 

The 421-a.lawrequiJ•es a reduction in hene.fits in the eventthat more than12% of the project 
is. deemed to be n()h-tesidential Ol'ineligthle footage. The 421-a aP.plication vvilJ.include only the 
residential square footage with the commet<::ial footage being ii1cltided in the ICAP applicatiot1 
discl1Ssec1 previously. Thus, this .12% Iimitado,n will not apply in,fhfs project. · 
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There are certain construction requirements to be eligible tbr 421-a tax exemption benefits if 
a multiple dwelllng contains moi'e than one hundred dwelling m1its. This test shall.not be .relevant on 
this project. 

42l•a tax exemption benefits are not available ifthe residentiall}nits receive ·exemption 
benefits under any other law. You have advised us that these units will not receive any other 
exetnption and thus remain eligible for 421'"a tax benefits; 

There have been changes to the 421-a lawandtegulatio11S since the inception of the law. The 
major importWlf changes in the law ryquire that. (1) 2Q% of the u11its in the building be made 
available for on-site affordable housing if the prope11y is located in the Geographical ExcltJS\pn Area, ·~~ 
(2) place a cap on the. maximum 421.-a exemption and (3) ·require payment .of a prevailing wage to all 
building service employees in buildings with fifty or more apattments (a requirentent wlticll shall 1 
not he q.pplicable lzere due (o the JUtmber of dwelling mtits). This property was not.Iocatedin the I 
currently defined Geographical Exch1sion Atea a:t the titne corrsttucdon commenced and 'therefore l 

there is no requirement to provide on~site affordable units. We calJtion you thatthe law provid.es for l! 

a boundary commission to reassess the Geographical Exclusion Area every two {2) years. As of this . 
date there has never been such a reassessment but we cannot guarantee that the boundaries wi 11 not 
change at a futute date. 

The cap 011 the maxim11m 421-a exemptiqn may be atlPlicable httheinstatit case to scnne 
condominium units in the event their propottionate shar.e ofthe increased assessed valuation exceeds 
the exemption cap. The law provides that the maximum 421-a exemption shallbelimitedlo 
$65,000 of assessed value per dwetlingu11it. However the $65,000 cap is subject to a 3%annual 
inflation adjusunet1t. Since consttltction .has coh1rt1enced in June of20 15 fU1d assuming solely for the 
put·poses of this opinion that the cons.truction is completed with a temporary cettificate of occupancy 
on or before Janm~ry 4, ~OlS,there wiHI?e an inJtial cap on. the max:irn\1)11 exetnptionfor the 
2018/2019 tax year of $87,355 in assessed value per dwelling unit Assuming thatfor the 2018/2019 
tax yeat the tax rate has been increased to 13:25%, the approximate lll~Dcimmn annual ~.ax, ~avings for 
2018/.2019. will be $J 1,575 per dwelling unit. Ifconstruction completes after January 4, 2018, there 
will be no exemption cap for ~he Z018/20l.9 tax year. · 

An applica,tio11 for a final42l"a cel'tiijcate of elig1bility cannot be submitted u11til after 
construction is completed and for buildings with less than one hundred units must be submitted to 
HPD no laterthan 90 days after completion, although a waiver of such thne.requ.itement may be 
obtained and Is liberally granted bY HPD. 

The fi11al application is ptimarny 111inistel'ial and jt feguires the applicant to subniit i11 addition 
to the one page appli~a,tion fpmJ a statement from the applicant's ar~hitect confirming th.e date of 
completion, a letter from that applicant? s CPA confirn1i11g the pt:oj~ct ~o~t. a:n affida:vi t confirfnitt,g 
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compliance with Energy Stat tequirements if hOt previously submitted, a copy of the condominium 
offering. plan (or fot rental buildings proof of registration with the New YorkState Division of 
Housing and Community Renewal) and proofthat a Multiple DWellit1g Registration has been made 
with HJ:>D, Upon review o:fthe application l,'lnd prior. to the issuance of the final certificate of 
eligibility HPD will require an additional filing fee of 4110 of 1 o/o of the proJect co~t of any amount 
set forth by the CPA that is greater than the amount set forth in the preliminary application. We ate 
unable to predict whe11 such final 421-a certificate of eligibility will be issued. Our cunent 
expel'ience is that due to lack of personnel atHPD,many years may go by before the issuance of the 
421-a fi11al cettificate of eligibiHty. As stated pteviously, delaysh1 issuance ofthe fimd certificate of 
eligibility which are npt tbe fault ofthe applic~nt will not resultin any revo.cation of 421-a tax 
benefits. 

There are vadous other 1ninor technical requirements for obtaining 421-a tax exemption 
benefits, Without listingth~se requii'l;~ments in minute detail~ we believe that based upon 
infonnati0i1 given to us by you, these other reqrdremet1ts have or will be lilet. 

Utilizing the information supplied to us, ;it is our opinion that the building as described above 
is eligible foi· real estate tax exemption benefits pursuant to Section ll-245 of the Administrative 
Code of the City of New York ahd §421-a ofthe.New York State Real Prope1'ty Tax Law (the "'421-a 
Program';). 

The 421 ~a tax exemption may either be 10, 1 5, 20 or 25 years depending upon various 
eligibility factors. The 421-ataxexemption that is applicable to thisprojectwjll last fora period of 
15 years (after a three year construction pel'iod set forth later in this letter)as set forth below: 

Year Percent oflncreased.Assess¢d Valuation 
Which is E?<:empt 

I-ll 100% 
12 80~ 

13 60~ 
14 40% 
15 ~0% 
16 0~ 

In addition, multiple dwellings whlch satisfy all of the 1·equirements of the law andreceive a 
Preliminary Certificate ofEligibility shall be .exempt from real propetty taxes, other than assessments 
tbr lo¢al hnprovemetits, upon any ipcr¢ase in assessed valuation over the priot assessed valuation 
during the statutol'ily defined period ofconstruction, or for a petiod ofthreeyears, whichevetis less, 
provided that taxes shall be paid in each yectr tbr tlw remainhrg tax, that shall be que. 
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421-a tax benefits are not automatic; As stated earlier, an applicatipn must be made to HPD. 
This application may contain supporting documentation such as copies of all city permits and 
approvals, and will require an architect's and accountant's certification. All information contained in 
a 421-aapplication must be tn1e and complete. The application is subject to an audit after the 
certificate of eligibility has be.en issued. These benefits may be tevoked if an application contains 
false informatio11. 

Real Estate taxes shall be based initially on the assessed value on the pro petty for the year 
prior to commencement of coi1Stt'uction inultiplied by the current tax rate. This. tax is sometimes 
known as the minHax. Since you have advised us that you commenced construction during the 
2Q 14/2015 tax year, the 421-a tax· shall be based on the. 2013/2014 total taxable ass.essment of 
$324,890, which will be further re.duced to $194,934 due to the allocation of the. units between 
residential and nonresidential. The 4 21-a tax bene tits will be subject to an exemptio11 'C!:lP which may 
or may not be relevant .. 

The exemption cap places a limitation on the maximum 42f~a exemption per dwelling unit. 
As stated earlier in this letter, for 11ew buildings cmmnencing c()nstr~lctJon alter July 1, 2008, the 
maximum initi!:ll exemption (the ''cap") shall be restricted to $65;000 of assessed value per dwelling 
unit. The law sets an inflation factor on the cap of3% per year. Thus assuming constru~ti<m is 
deemed completed prior to January 5, 2019 the maximum exemption shall be set at $87,355·per unit 
for tl).e initial budget year. 

The pel' unit cap for each of the upcon1ing tax years is as follows: 

2018/19 
2019/20· 
2020/21 
2021/22 
2022/23 

$87~355 
$89;975 
$92,674 
$95,455 
$9~.3J8 

Therefore assuming that the tax rate fs $13 25 per on,e hundred dollars of assessed valttation 
and further assuming the building becomes subject to the exemption cap, the initial estimated annual 
tax aftet' 421 .. a benefits· forthe (1) resideritiaf condomiili tim. units for the post construction budget 
year are estimated to.be $2S,829 .. Thetaxes will increaseinfutute years astheA2l~a exemptio11 
declines. and the ass.essment·hwreases. 

However, in the event the assessed value as determined by the New YorkCity Department of 
Finance exceeds·om' estiinate and furthei··exceedsthe·cap.on exemptions or the allocated increase· in. 
asser;;sed value in any particular unit exceeds. .the cap, there could be a real estate tax higher than 
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projected herein and in preparing ym.Jr Schedule A we remind y()u that the total exempti()n set 
forth herein cannot be apportioned equally and eachindividual tax lot is subject to the cap thus 
resulting in an exempt value that is less than it would had been if the building had been a single 
tax lot rental building. In buildings with different sized units, this is likely to affect the laJ"ger 
units in the buildings() that the. 421-a tax savingsto the large.- utdts may be disproportionately 
less tban the smallel" units and the total mini-tax for all units will be higher than the number set 
forth above; We have notprepared the Schedule A and take no responsibility for the way t?xes are 
allocated therein. 

In accordance with the requirements set forth in the Real Estate Finance. Bureau 
Memotandunt ofJun¢ 24,2014, we hereby inform yo\1 ofthe following: 

1. There is now an expanded Geographical Exclusion Are~ {GEA)Jn the City of New York. 
This property was not located in the GEA at the,time construction commenced. Thus there are no 
requirements fbt any on-site affordable housing units in order to qualify for 42 L·a tax benefits. 

2. Since the ptoject will not contain any em-site affbtdable. units fot' the. re!lsO.tis set tbrth 
previously in this letter, there will be a cap on the maximum 421-a exemption. 

3. The requirement to pay all building service employees a "prevailing wage" .does not affect 
this property since there are less than 50 dwelling units in the. building. Please be sure your budget 
reflects the payinentto building service employees of a prevailing wage. 

4. The sponsor will be e:xempt from the statutory requirement to register any of the dwelling 
units as rent stabilized with the. New Yotk State Division of Housing and Conununity Renewal 
provided the phm is declated effective. and consumn1ated withinl S months of the issuance of the 
fin.al 421-a certificate <>f eligibility. Ih the eve.nt the pla11 is not declared effective and consummated 
within15. months ofthe issuance of the final421-a certificate ofeligib1Hty~ all ofthe dWelling units 
:will be reql!ired to register the dwelling 11nits as rent stabili;z:.ed with the New York State :Division .of 
Housing and Community Renewal. · 

5.. The sponsm~1ntendsthat the building shall be exempted from the statutory obligatiol) toregister 
the units as rent~stabilized byi~easotl ofits coridoiniJ1iul1i status. 

6. That if, prior to GQ~J~1Jmmation~ sponsor tents any te~idential unit (or portion thereof) to any persoh 
othenhan an interim lessee, sponsm is obligated to ahand<:mthe otierii1g plan in accordance with the 
provisions of13 N.Y~C.R.R., §§ 20J(l}(2) and 20.S(g). · 
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421-a tax benefits are not automatic. An application must be made to the Department of 
Housing Preservation and Development. This application must contain supporting docmnentation 
such as copies of all city permits and approvals, and an accountant's certification. All ihformation 
.contained in a42l-a application must be true and complete. The application is subject to ai1 audit 
aftet the certificate ofeligibility has beert iss.ue.d .. These benefits trtay be revoked if an application 
contains false infonnation. · · 

Out firm has an extensive practice in real estate tax review matters and in ICIP/ICAP, 421-a 
and J-51 tax exemption/ tax abatement applications, and we currently represent the .owners of 
approximately 2,500 buildings in the City ofNew York, and file applications for correction of the tax 
assessments and tax exempti<ms/tax abatements Oi1 t}1ese ptopetiies. This firm and its predecessors 
have been engaged in such practice for a period of approximately .50 years. 

Our fitm has an extensive. practice in real.estate tax review matters and i~1421-a and J-51 tax 
exemptiohl tax abatement applications, a11.d we currently represent the ownets of approximately 
2,$00 buildings in the City of New York, and. file applications for correction of the tax assessments 
and tax exemptions/ta.x abatements on these properties. This firm and its preclecessors. have been 
engaged in such practice for a period in excess of60 years. Additionally, the writer is the past 
chaitman ofthe Law Committee ofthe Associated Builders and Owners ofGreaterNew York, a 
director ofboth the New York State Builders Association. and the. Associated Builders and Owners 
of Greater New Yo:rk:~ a past tuember ofthe Tax Certiorari and Cmrdetnnation Committee ofthe Bar 
Association ofthe City ofNew York, and is .a director arid former President ofthe Real Estate Tax 
Review Bar. Association, a specialized Bar dealing witl1 rec{l estate tax as.sessm~nt matters .. 

Based upon out previous experience with such proceedings, we have issued the within letter 
with the estimates and caveats contaii1ed therein which the specific understanding that our opinion is 
n:ora guarantee thatthe taxes. will be exactly as estirt'lated. Itl no event will we., as Sponsoi"'s real 
estate tax counsel, be liable ifthere are changes in the facts on which we have relied in issuing this 
opinion, or ;i(tb¢re ~re cl1~nge~. in the appli~aple statut~s, ·ndes and t~guhltiortsQfthe City ofNew 
York~ decisional laws or administrative agency rulings, interpretations and policies on which we have 
relied· w11ich cause this opinion to be inaccurate; Interested parties should· be aware that the estimate 
of the initial real estate taxassesstnent and taxes cover a period far into the future. Neither we nor 
any persm1 ·c.an guarantee what the real estate taxes will be at any futt1re date. As stated above, 
changes in law or policies of government agencies may radically change the opinions··expressed 
herein and we offerthis Ieuer to you vyith the understW1clingthat we accept no liabUity for the 
estimates contained in this letter. 

The opii1io11 expressed herein is that ofthe undersigned, and does not purport to express the 
opinion ofthe New York City D,epat1ment ofFinance. or any city or government agency. That 
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Department's opinions mayresult in substantially different total taxes for the!nitial budget year as 
well as for later tax years than set fmth herein. We consent to the inclusion of this letter in the 
offerii1g plan. 

Very truly yours, 

TUCHMAN, KORNGOLD, WEISS, LIEBMAN & GELLES, LLP. 

(:..<_..__.._,.._ (tf.,A-._.,. .. c ?U~r ~ I~ 1--~ '-t-tl 

,-t /7 t. / 1... ~-z ._, 

B ; Paul .L Korngold 
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